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224 STATEMENT OF DAVID OGDEN, COUNSELOR TO THE ATTORNEY GENERAL, 

225 DEPARTMENT OF JUSTICE 

226 Mr. OGDEN. Mr. Chairman, I am pleased to testify on 

227 behalf of the Department of Justice, addressing the civil 

228 liability portions of the proposed tobacco settlement. 

229 On September 17 of last year, and again in his State of 

230 the Union speech, the President made clear his strong desire 

231 to work with this Congress in a bipartisan fashion to enact 

232 national tobacco legislation. For our part, the Justice 

233 Department is eager to work closely with this committee and 

234 Congress to ensure that sound, comprehensive legislation is 

235 enacted. Smoking and the use of smokeless tobacco have had a 

236 devastating impact on our society in terms' of death and human 

237 suffering. This cycle of disease and death is renewed each 

238 day, as 3,000 children and teenagers begin smoking regularly. 

239 The President and this Congress are faced with an historic 

240 opportunity and profound responsibility to address one of 

241 this country's greatest single health problems. We offer the 

242 following remarks in the hopes of facilitating the 

243 development and passage of comprehensive national legislation 

244 regarding tobacco products. 

245 Working closely over the last several years, State and 

246 Federal officials have dramatically altered the legal 

247 landscape faced by the tobacco industry. For decades, 

i 
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248 individuals harmed by the use of tobacco had little recourse. 

249 Those that sued the tobacco companies always lost, and 

250 regulatory agencies took no action to regulate tobacco to 

251 prevent future harm. This situation began to change in 1994, 

252 when the administration, prompted by an epidemic of tobacco 

253 use by teenagers, supported the Food and Drug 

254 Administration's initiative to conduct an extensive 

255 investigation to determine whether nicotine-containing 

256 tobacco products are subject to Federal regulation by the 

257 FDA. 

258 Based on that investigation, the FDA promulgated 

259 regulations aimed at reducing youth tobacco use. During the 

260 same period, the tobacco industry has been sued in many 

261 jurisdictions. Since 1994, 42 states have sued the major 

262 tobacco companies in an effort to recover smoking-related 

263 health care costs. On June 20, 1997, the States and the 

264 companies reached a tentative settlement to most of these 

265 actions, contingent on the enactment of appropriate Federal 

266 legislation. This agreement is embodied in the proposed 

267 settlement that you have before you. 

268 After reviewing the settlement, the President, on 

269 September 17 of last year, called for comprehensive tobacco 

270 legislation, with the goal of reducing teen smoking by 50 

271 percent within the next seven years. The President stressed 

272 five key elements that must be at the heart of any national 
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273 tobacco legislation. 

274 First, a comprehensive plan to reduce teen smoking, 

275 including a combination of penalties and price increases that 

276 

277 

278 

279 

280 

281 

282 

283 

284 

raise the 

over the 

targets. 

price ~ pacJ. a€ cigarettes by up to $l. 50 a pack 

next 10 years, as necessary to meet youth smoking 

Second, express~reaffirmation that the FDA has full 

authority to regulate tobacco products. 

Third, changes in the way the tobacco industry does 

business, especially in the ar~of advertising directed at 

children. 

Fourth, progress toward other critical public health 

285 goals, such as the expansion of smoking cessation and 

286 prevention programs and the reduction of second-hand smoke. 

287 And fifth, protection for tobacco farmers and their 

288 communities. 

289 During his State of the Union Address last week, the 

290 President again forcefully emphasized that the top priority 

291 should be the reduction of under-age SmOking.~ow the civil 

292 liability provisions of the settlement contemplate Federal 

293 legislation that would work major changes in the current tort 

294 liability regime. I'll address the specific provisions 

295 individually in a moment, but first I want to identify the 

296 general principles we believe should govern their 

297 consideration. 
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298 Our civil justice system exists to provide redress for 

299 individuals who are harmed by the conduct of others and to 

300 deter such harmful conduct in the future. These are very 

15 

301 important goals, and their achievement is fundamental to any 

302 just society. Although the existing tort system is certainly 

303 not perfect, or the only way to achieve these goals, it has, 

304 as a general matter, served them well. For that reason, the 

305 structure of the tort system should not be modified except 

306 for important reasons. Nor should the tobacco companies 

307 become special favorites of the law. Nevertheless, proposed 

308 modifications of the tort system should be considered in the 

309 larger context of this legislation, as the chairman 

310 suggested, in service not only of the compensatory and 

311 deterrence objectives of the tort system itself, but also of 

312 the compelling public health obligations identified by the 

313 President. 

314 Although 3 states have recently achieved large 

315 settlements with the tobacco companies, the victims of 

316 tobacco-related diseases to date have received virtually 

317 nothing in the form of compensation through the tort system. 

318 Nor has that system, until now, deterred industry misconduct, 

319 such as marketing cigarettes to minors or the other problems 

320 that Representative Conyers alluded to. 

321 Certainly, recent revelations about the industry's 

322 conduct could change the situation, but litigation alone is 
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323 unlikely to reduce youth smoking. Only comprehensive 

324 legislation, addressing price, access, marketing, and other 

325 industry practices, will be enough to achieve this objective. 

326 As the administration has consistently stated, if there 

327 is agreement on a comprehensive bill that advances the public 

328 health by fulfilling the President's five 

329 principles--reducing youth smoking; expressly reaffirming the 

330 authority of the FDA; changing the way the industry does 

331 business; achieving other public health goals; and protecting 

332 tobacco farmers--then reasonable provisions modifying the 

333 civil liability of the tobacco industry would not be a 

334 deal-breaker. We also believe that any such provision should 

335 be crafted to make more achievable the recovery of 

336 appropriate compensation for deserving injured parties than 

337 historically has be.en the case and to reinforce the 

338 legislation's other comprehensive safeguards against industry 

339 misconduct. 

340 In addition, any final settlement should create powerful 

341 incentives for the tobacco manufacturers to fully and 

342 publicly disclose all appropriate documents, as 

343 Representative Conyers stated. And any changes to the civil 

344 justice system must be constitutionally sound. 

345 Let me turn now to the provisions of the proposed 

346 settlement. The settlement leaves open many questions. No 

347 definite terms establish who or what will be paid, or for how 
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348 long. Nonetheless, some initial observations are possible. 

349 There are four broad areas in which the proposed settlement 

350 would affect the civil liability system. 

351 First, the settlement contemplates that much of the 

352 

353 

pending litigation would be settled, including the present 
5' ~ 

States' attorneys generalYactio~ It appears that the 
~ 

354 settlement also contemplates that future litigation of ~ftese 

355 kind~uld be prohibited by Federal law. 

356 Second, the settlement contemplates Federal legislation 

357 that would impose limits on the annual aggregate and 

358 individual damage payments for which the participating', 

359 tobacco manufacturers could be liable. An annual aggregate 

360 cap for the payment of judgments and settlements wouldibegin 
I 

361 at $2 billion in the first year and increase to $5 bil~ion in 
I 

362 the ninth year and thereafter. If total judgments and; 

363 settlements for a given year exceeded the annual aggregate 

364 cap, the excess would be rolled over for payment in future 

365 years. If Congress wishes to consider annual caps, a variety 

366 of approaches could be discussed. Within' the context of the 

367 

368 

369 

370 

settlement as a whole, we should explore whether liability 
..... ..\-~ 

caps can be part of a creative scheme that also pro~e~ the 

goals I discussed above a~earlier. 

One critical issue, of course, is whether annual caps or 

371 other mechanisms would provide sufficient funds to meet the 

372 needs of victims, or whether they should be raised. It may 
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373 be valuable for Congress to ask that the tobacco 

374 manufacturers share their calculations and research 

18 

375 concerning the likely dollar requirements of those injured by 

376 tobacco products. 

377 Third, under the settlement all punitive damages claims 

378 would be extinguished with respect to conduct taking place 

379 prior to the effective date of the bill enacting the 

380 settlement. Punitive damages could be awarded with respect 

381 to conduct taking place after that date. In considering 

382 these provisions, Congress should consider the overall 

383 legislative package and the framework it establishes for 

384 deterring future wrongdoing and serving the public interest. 

385 Congress could consider whether separate punitive damages 

386 limitations are needed if annual caps govern manufacturers' 

387 total liability. Moreover, Congress could consider 

388 alternatives, such as retaining punitive damages, with 

389 respect to claims based on facts not disclosed by the tobacco 

390· manufacturers to Congress and the public. 

391 Finally, the settlement apparently contemplates Federal 

392 legislation that would abolish class actions and other forms 

393 of multi-case tobacco ~itigation without the defendant's 

394 consent. Litigation brought by third party plaintiffs, such 

395 as pension funds and health insurers, would be prohibited 

396 entirely unless the litigation was based on the subrogation 

397 of a single individual's personal injury claim. It has been 
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398 difficult to bring class actions for tobacco-related injuries 

399 in Federal courts and many State courts have denied class 

400 certification. Still, restrictions on such joinder 

401 mechanisms could make it more difficult for some plaintiffs 

402 to pursue their claims in court. 

403 As with punitive damages, Congress should consider the 

404 need for special procedural restrictions if it enacts annual 

405 caps on industry liability. Moreover, such restrictions 

406 raise novel federalism concerns. Thus, we believe that 

407 Congress should consider carefully the practical and the 

408 legal consequences of such provisions and consider in tandem 

409 with them the adoption of rules or mechanisms that improve 

410 injured tobacco users' access to justice. 

411 In conclusion, Mr. Chairman, the Justice Department 

412 

413 

strongly supports ~comprehensive tobacco legislation. 

would be happy to join with this committee in a dialog to 

414 find the best possible solution, and I will be pleased to 

415 answer any questions that you or the other members of the 

416 committee may have. 

417 [The statement of Mr. Ogden follows:] 

418 ********** INSERT ********** 

We 
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Thank you, Mr. Ogden. Mr. Conyers--419 

420 

Chairman HYDE. 

Mr. CONYERS. What should we do if they don't give us the 

421 documents? 

422 Mr. OGDEN. My view, and the administration's view on 

423 that, Congressman, is that while document disclosure is 

424 extremely important, and while we should work hard to find 

425 strong incentives to ensure that we get full disclosure, the 

426 fact of the matter is that every day 3,000 more of our young 

427 people are beginning to smoke regularly; and the fact is that 

428 1,000 of those will die prematurely as a result. And it's 

429 extremely important that we get comprehensive legislation as 

430 soon as we possibly can. So what we would like to see are 

431 strong incentives for full disclosure, as much pressure as we 

432 can get for full disclosure, but we need to get this 

433 legislation accomplished. 

434 Mr. CONYERS. Well, that's their fault, not ours. I 

435 mean, for God's sake, man, I wanted the 3,000 kids that 

436 started smoking a day 50 years ago not to smoke. So now 

437 you're telling me it's my fault, if these guys jam me on the 

438 document, then it's my fault that it's taking so long and 

439 3,000 more are starting. I don't buy it. 

440 Mr. OGDEN. Well, Congressman, I certainly agree with 

441 you. It's not your fault and it's not the fault of any of us 

442 sitting here. What I am saying is that we have a very 

443 serious and continuing problem--
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444 Mr. CONYERS. So why don't they come forward with the 

445 documents? This is in effect a plea bargain, isn't it? 

446 Mr. OGDEN. Well, I'm not sure I would characterize it 

447 that way, Congressman, because certainly criminal liability 

448 will remain with respect to criminal wrongdoers. But I don't 

449 quarrel at all with your basic premise: we need to get full 

450 disclosure. Your question was, "what if we don't? what if 

451 we're not sure we've gotten it?" And my answer to that is 

452 

453 

454 

let's create strong incentives. One possibility would be to 
Co~\\o ... 
~ whatever protection we craft in the way of civil 

liability protections ali being COlldiLioneLon being limited 

455 to lawsuits based on information that has been disclosed. So 

456 that if we learn something later, whatever limits we've 

457 crafted might not apply. That's one possible way of looking 

458 at it. It's also true that the FDA would retain authority to 

459 take action, and so the basic point is let's build the 

460 safeguards in, but let's move forward. 

461 Mr. CONYERS. Mr. Ogden, do you think that it will be 

462 more difficult for individuals to bring suits against the 

463 tobacco industry with no chance of recovering punitive 

464 damages as provided under this settlement proposal? 

465 Mr. OGDEN. One thing that's important to remember, 

466 Congressman, is that the settlement pr.oposal does not affect 

467 the availability of punitive damages with respect to future 

468 conduct. It only applies with respect to conduct, as designed 
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469 in the settlement, that the tobacco companies have already 

470 engaged in, and you might think about modifying that and 

471 limit it to those acts the tobacco companies actually 

472 disclose in this process. Certainly, the availability of 

22 

473 

474 

punitive damages provides an incentive for civil litigation. 

On the other hand, the fact of the matter is that He 0 , 

475 

476 

~dU~ only one individual smoker, to my knowledge, has 

ever received a judgment under the tort system as it stands 

477 against a tobacco company. So you have to factor that in as 

478 well. 

479 Mr. CONYERS. So what's your answer? Yes or no? 

480 Mr. OGDEN. I think it will certainly reduce certain of 

481 the incentives. And I think that one of the things we need 

482 to look at in the context of any legislation--

483 Mr. CONYERS. Okay--

484 Mr. OGDEN. --is trying to make it easier for people to 

485 recover damages--

486 Mr. CONYERS. Right. The yellow light's on--I've got two 

487 questions. Do you know how many people die of 

488 cigarette-related illnesses every year? 

489 Mr. OGDEN. It's more than 400,000, Congressman. 

490 Mr. CONYERS. Thank you. Are you aware of any statutory 

491 precedents whereby Congress has dictated State court 

492 procedural and evidentiary rules as this tobacco settlement 

493 does? 
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494 Mr. OGDEN. Well, I think for one thing it's somewhat 

495 unclear what exactly is contemplated in terms of those 

496 evidentiary rules--

497 Mr. CONYERS. From what you know what is contemplated? 

498 Mr. OGDEN. I think there have been--my understanding is 

499 there has been in the Price Anderson context something that 

500 ha!-bea~ some similarity, but in general this would.be very 

501 unusual. 

502 Mr. CONYERS. It does raise a serious federalism issue, 

503 doesn't it? 

504 Mr. OGDEN. I agree with you. 

505 Mr. CONYERS. Thank you very much. Thank you, Mr .. 

506 Chairman. 
I 

507 Chairman HYDE. Thank you, Mr. Conyers. Mr. McCo~lum of 
I 

508 Florida. 

509 Mr. MCCOLLUM. Thank you, Mr. Chairman. 

510 Mr. Ogden, you raised in the discussion of the punitive 

511 damages in your testimony the question of constitutionality 

512 of the limitation. Could you elaborate on that? What do you 

513 see in this, and what should we be looking for in considering 

514 whether or the not the settlement provisions with regard to 

515 punitive damages might be constitutional or not? 

516 Mr. OGDEN. Well, in general there is a concern that's 

517 raised any time the Federal Government dictates to the 

518 States, or seeks to define for the States, the rules and 
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519 procedures that govern their own court systems. And it's in 

520 that context that issues are raised. We believe that it is 

521 probably the case that limitations could be fashioned within 

522 the constitutional constraints, but we need to be careful 

523 about the way we do it because these federalism concerns are 

524 very important. 

525 Mr. MCCOLLUM. You think it can be done, though? 

526 Mr. OGDEN. We believe that it can be done if it's done 

527 carefully. Yes. 

528 Mr. MCCOLLUM. You have not attempted to do that? 

529 Mr. OGDEN. Not at this point, no, sir. Our intention 

530 and our hope is to work together with the Congress in a 

531 bipartisan fashion to develop legislation. 

532 Mr. MCCOLLUM. What about the limitations with regard to 

533 class actions? Do they pose similar constitutional problems? 

534 Mr. OGDEN. They do, indeed; And, again, as applied--as 

535 they would be applied in State court proceedings, they raise 

536 federalism issues. Again, we believe that careful 

537 development of a structure could probably accomplish it 

538 within the Constitution. But due regard for the States and 

539 their prerogatives is very, very important. 

540 Mr. MCCOLLUM. You've stated in your testimony that 

541 tobacco companies should not become special favorites of the 

542 law, and I'd suggested, by the same token, they shouldn't be 

543 held to a higher standard than other industries should be 

[" 
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544 held. So one of the things a little troubling was your 

545 comment that provisions should be crafted, in your judgment, 

546 to make more achievable the recovery of appropriate 

547 compensation for deserving injured parties than historically 

548 has.been the case. I'm curious. Are you suggesting that we 

549 have a situation in which tobacco companies have not been 

550 found liable under traditional court tort concepts that we 

551 have strict liability or no-fault recovery for smokers to 

552· compensate them? Or, what are you suggesting? 

553 Mr. OGDEN. What I'm suggesting is that we should look at 

554 the civil liability issue from a complete perspective, look 

555 at the problems that are created by the current civil 

556 liability system for the tobacco companies, but let's look as 

557 well at problems that that system has created for plaintiffs 

558 and see if we can craft something that improves the situation 
• 

559 of everybody concerned. So that--there have been variety of 

560 mechanisms that in different circumstances have been used. I 

561 think we're open to looking at any of them. 

562 Mr. MCCOLLUM. Such as? 

563 Mr. OGDEN. Well, you know, there have been 

564 compensation-type schemes developed under which procedures 

565 have been simplified and recoveries have been capped in other 

566 contexts. That would be one option. I think another way of 

567 thinking about this entire problem is looking to the entire 

568 package of the legislation and thinking about what kinds of 
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569 benefits are being provided to folks who are smokers. For 

570 people who are smoking and who are not yet sick, the best 

571 possible form of relief they could achieve is assistance in 

572 quitting smoking, and I think that's something we have to 

573 think about--a forward-looking solution to this problem. 

574 Mr. MCCOLLUM. You're not suggested a no-fault recovery 

575 system? 

576 Mr. OGDEN. I'm not suggesting anything specific at this 

577 time, Mr. McCollum. 

578 Mr. MCCOLLUM. Thank you. Thank you, Mr. Chairman. 

579 Chairman HYDE. Thank you. The gentleman from 

580 Massachusetts, Mr. Frank. 

581 Mr. FRANK. Mr. Ogden, I certainly agree with your last 

582 statement and regret it. You are not suggesting anything 

583 specific at this time. I noticed you thanked the committee 

584 for giving you this opportunity to furnish the views of the 

585 Department regarding the legislation. I must say it is an 

586 opportunity largely unexploited by your testimony. 

587 [Laughter. I 

588 I have read it, and I don't know what you think. And I 

589 think that's a mistake. These are very important issues, and 

590 I resent the administration's unwillingness at this date to 

591 get specific. I do not think that you can be on all sides of 

592 this issue. I am glad the President wants to raise some 

593 money from the tobacco industry and use it for good purposes. 
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594 But we will not get there unless a lot of people are willing 

595 to make some hard decisions that will justify that passing. 

596 And, apparently a decision was made, not by you, somewhere up 

597 that the administration would be for raising the money and 

598 duck all the tough issues, and I think that's unacceptable. 

599 I'm disappointed by it. 

600 For example, and I was struck by the same passage my 

601 legislative classmate from Florida just referenced. On page 

602 5, you have a couple of sentences which seemed to me almost 

603 inconsistent. You do say that "restricting 

604 liability"--modifying liability, I assume. Even there, you 

605 didn't want to say "restrict," but I assume we're not 

606 talking about expanding, so I assume--so you say, "modifying 

607 liability the civil liability would not be a deal-breaker." 

608 One, I'm disappointed by the kind of negative of that. I'd 

609 like to know what the administration thinks. We should or 

610 shouldn't restrict liability some. But then, you follow that 

611 by saying, "the provision should be crafted to make more 

612 achievable the recovery of appropriate compensation." If we 

613 restrict liability substantially, what are we talking about? 

614 I mean, are we talking about both restricting liability and 

615 compensating individual smokers. How do I put those two 

616 together? 

617 Mr. OGDEN. First of all, Congressman, our intention, and 

618 the President's intention, from the beginning in approaching 
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619 the whole issue of this legislation, is to try to work 

620 together with the Congress to develop the provisions rather 

621 than to come up with our own pre-established set of 

622 provisions. What the President has tried to do is to take 

623 the principles, the objectives that we think this legislation 

624 should seek to achieve--he's provided a good deal of detail 

625 in terms of how much should be raised and what it should be 

626 put to in the budget, and I'm here attempting to explain what 

627 our position is with respect to these concepts. 

628 Fundamentally, we are not proponents of these limitations on 

629 civil--

630 Mr. FRANK. You are not proponents, you say? 

631 Mr. OGDEN. We are not proponents--

632 Mr. FRANK. But you are not opponents--

633 Mr. OGDEN. What we--

634 Mr. FRANK. You're here as "ponents" 

635 [Laughter.] 

636 Mr. OGDEN. What we are proponents of a comprehensive 

637 solution that accomplishes the objectives that the 

638 President--

639 Mr. FRANK. Mr. Ogden, spare me. I got that already, and 

640 I've only got five minutes. I just have to say that I don't 

641 think that works. I would also say--I also feel like, you 

642 know, it's not quite Passover, but,. you know, why is this 

643 bill different from all other bills? Why, all of a sudden, 
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644 do you come in and you have not specific proposals to make? 

645 You just want to work with us. Well, that's true of 

29 

646 everything. But having your own specific proposals does not 

647 preclude working together. We always do that. But let me 

648 even take you on the line--you say, well, you just want to 

649 state principles. Should we in the legislation, as a 

650 condition of raising significant money from the tobacco 

651 industry, restrict the liability that they would face 'if sued 

652 by individuals claiming harm from smoking? Should tha,t be 

653 part of the bill? 

654 Mr. OGDEN. If it is necessary to accomplish 

655 comprehensive legislation, we are prepared to accept that, 

656 yes. 

657 Mr. FRANK. No, I didn't ask you whether you were 

658 prepared to accept it. You know, it's like Margaret Fuller 

659 said, "I accept the universe." And I think it Emerson 

660 said, "By God, she'd better." I mean you know--

661 [ Laughter. I 

662 You'll accept what you'll accept, but· I want to know 

663 whether you are in favor of that. Is that a good thing to 

664 do? 

665 Mr. OGDEN. Let me try to answer it this way: If we could 

666 achieve those objectives without such provisions, the 

667 administration would certainly prefer that. 

668 Mr. FRANK. But if it were necessary to trade off a 
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669 restriction of civil liability for the money, you would be in 

670 favor of that. Let me ask you, because you've been around a 

671 while, you've been paying attention, what's your estimate of 

672 the likelihood of raising a significant amount of money 

673 without some compensatory restriction on liability? 

674 Mr. OGDEN. It's very difficult for me, honestly, to 

675 assess what the political situation is with respect to that. 

676 I really can't do that. What I can say is that there are 

677 large advantages to having a resolution in which the tobacco 

678 companies are involved. For one thing, one of the key 

679 objectives here is changing the way they do business, 

680 changing their marketing practices, changing their whole 

681 approach. A key element in that is their involvement in the 

682 solution. 

683 A second important feature of it is that, whatever we 

684 craft in the way of reform, as the FDA regulations are 

685 potentially subject to litigation that would tie them up, if 

686 we can have a--

687 Mr. FRANK. We know that, Mr. Ogden. I appreciate that. 

688 I didn't mean to trigger a repetition of the 

689 non-controversial statements. I was trying to get some 

690 statement of opinion on the tough ones. 

691 Absent that, Mr. Chairman, I thank you for your 

692 

693 

indulgence. 

Chairman HYDE. Much as I hate to say the gentleman's 
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694 time has expired, it has. 

695 [ Laughter. I 

696 Mr. FRANK. Mr. Chairman, I appreciate it, but in this 

697 case my time and my patience were running out about the same 

698 time, so it's just as well that you calIon somebody else. 

699 [ Laughter. I 

700 Chairman HYDE. The gentleman from Pennsylvania, Mr. 

701 Gekas. 

702 Mr. GEKA5. I thank the chairman. 

703 The President, is it not true, submitted a budget in 

704 which he has counted dollars ?ut of the proposed tobacco 

705 settlement for payment of the new programs and other 

706 initiatives which are contained in that proposal, that budget 

707 proposal. Is that correct? 

708 Mr. OGDEN. What the President's done is to identify the 

709 amount of revenue that he believes the increase in tobacco 

710 prices would bring about, and he has accounted for the way in 

711 which he believes the monies raised should be spent, yes. 

712 Mr. GEKA5. 50 that in your assertions that you wish to 

713 work together, or the administration wishes to work together 

714 with the Congress, if we should not have a product on which 

715 would be passing back and forth between the White House and 

716 the Congress, and amended here, and changed there, and 

717 modified there, that we might end the year without a tobacco 

718 settlement. What happens to those dollars which the 
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719 President wants to appropriate to X, Y, and Z out of a 

720 tobacco settlement fund? Do you have any idea? Or, do you 

721 have any general feeling about that? Or, don't you care? 

722 Mr. OGDEN. Well, of course, we care--very much. We very 

723 much want to have comprehensive tobacco legislation, because 

724 we want to get these mechanisms in place to reduce youth 

725 smoking immediately. What happens if the revenue is not 
~ 

726 raised is ObViousl~ose dollars can't be spent. 

727 Mr. GEKAS. Then I, for one, respectfully request that 

728 you convey to the administration that it submit a bill, a 

729 proposed bill, to this committee, to the Congress for 

730 evaluation against what we already have before us; that it 

731 contain the five or what other conditions that the President 

732 has outlined and which you have reported to us today; and 

733 that it contain estimates of what may run into constitutional 

734 problems, estimates of what may not yield the monetary 

735 results that are hoped for, et cetera. It is a time-honored 

736 tradition in this Congress, and in the Congress in 1789, that 

737 the President's proposals become a focal point, and beginning 

738 point, starting point for the deliberations of Congress, 

739 especially in those issues in which the administration has 

740 gone out front in determining that it is a priority. I 

741 respectfully request that the White House, that the 

742 administration, the Justice Department, and the custodial 

743 department, whatever is necessary, present a bill to the 
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744 

745 

746 

747 

Congress containing the demands, or conditions, of the 

President, so that we don't have to waffle back and forth 

about what they mean and know best how to modify them. Will 

you convey that request? 

748 Mr. OGDEN. I certainly will, Congressman. 

749 Mr. GEKAS. And if it winds up that only one Member of 

750 Congress has requested that, what will be the result? Do you 

751 have an estimate? 

752 Mr. OGDEN. Well, I can commit to convey it. I cannot 

753 promise what the response will be. 

754 Mr. GEKAS. I thank you. It is worth it to me to 

755 reestablish in the record what has been bandied about, both 

756 in your testimony and in all the consultations we've had on 

757 this issue. And that is the theorem that this tobacco 

758 settlement does not grant immunity forever and forever to the 

759 tobacco industries from civil liability. Do you agree with 

760 that proposition? 

761 Mr. OGDEN. Yes, I do. 

762 Mr. GEKAS. Do you agree that the--even when we talk 

763 about immunity and the settlement of the cases up to date, 

764 that that doesn't preclude, and you've stated this, but I 

765 want to reestablish it in the record, that does not preclude 

766 cases from reaching the punitive damage stage and result in 

767 future cases? 

768 Mr. OGDEN. With respect to future conduct, that's 
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769 correct. 

770 Mr. GEKAS. I thank the gentleman, and that's where I 

771 would yield back the balance of my non-time. 

772 Chairman HYDE. I thank the gentleman. The gentleman 

773 from New York, Mr. Nadler. 

774 Mr. NADLER. Thank you. 

775 First of all, let me associate myself with the comments 

776 of the gentleman from Massachusetts. I find this testimony 

777 to be very broad, very general, and to say almost nothing 

778 about whether the administration has a good or not good idea 

779 about the topic of the hearing today, civil liability--civil 

780 liability immunity. 

781 You say, for example, "we also believe that any such 

782 provision should be crafted to make more achievable the 

783 recovery of appropriate compensation for deserving injured 

784 parties than historically has been the case." Now one major 

785 provision of the agreement is the abolition of class action 

786 lawsuits even in state courts in the future. And if the 

787 tobacco industry is granted immunity from class action suits 

788 for prior conduct, please tell me who will be able to afford 

789 to bring individual claims against the industry. It appears 

790 that unless you're a multi-millionaire, who likes to sue for 

791 damages as a hobby, you're not going to be able to sue, 

792 because nobody has the millions of dollars unless you're in 

793 that category to be able to sue the tobacco companies and 
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794 win, which is why we have class action suits. You're not 

795 going to be able to sue, and you sure as heck won't be able 

796 to win. So what you're really saying--not what you--but what 

797 the agreement really says is, no one should be able to sue 

798 the tobacco companies anymore because you're abolishing class 

799 actions suits in the future. Do you regard this provision as 

800 making more achievable the recovery of appropriate 

801 compensation for deserving injured parties than historically 

802 has been the case? 

803 Mr. OGDEN. In isolation, I certainly would not, no. But 

804 I think what we need to do is to look at the entire package, 

805 including other items which may not be in--

806 Mr. NADLER. All right, but, sir. In isolation, YQu 
I 

807 don't regard that provision as doing that. What else i~ the 
I 

808 package would mitigate the conclusion, or would mitigate the 

809 impact that abolishing class action lawsuits would have on 

810 eliminating people's ability to recover in the future? 

811 Mr. OGDEN. I don't think anything in the package--

812 Chairman HYDE. Mr. Ogden, Mr. Ogden,'would you move the 

813 mike a little closer? 

814 Mr. OGDEN. Certainly, sir. I apologize--

815 Chairman HYDE. That's all right. Some of the members 

816 aren't hearing you. 

817 Mr. OGDEN. Maybe I need to move myself. 

818 Chairman HYDE. Whatever is easier. 
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819 Mr. OGDEN. Certainly nothing in the package will make it 

820 easier to recover in tort actions. Much in the package will 

821 provide benefits to smokers outside the context of the tort 

822 system. We're interested in those kinds of benefits. We're 

823 also interested in looking at the specific proposals. If 

824 they are too onerous, if they make it too difficult to 

825 recover--

826 Mr. NADLER. All right, let me stop you there. If that 

827 is the case, then what does this language mean? That 

828 reasonable provisions, modifying the civil liability of 

829 tobacco industry, should not be a deal-breaker? We believe 

830 that any such provisions should be crafted to make more 

831 achievable the recovery of appropriate compensation for 

832 deserving injured parties than historically has been the 

833 case. In other words, the provisions limiting civil 

834 liability should not make it more difficult for people to sue 

835 and recover, as I assume what this means. 

836 Mr. OGDEN. Than has historically been the case--I think 

837 that one thing that's extremely important to bear in mind in 

838 this is that in all the years that the tort system has been 

839 in operation, and in all the years in which tobacco companies 

840 have been selling products that injure people, there has 

841 been, I believe, a grand total of one judgment for less than 

842 $1 million against the tobacco companies--

843 Mr. NADLER. And that's, that's largely--I would simply 
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844 assert that that's largely because of the industry's success 

845 until very recently in keeping everything secret. Let me ask 

846 you one completely separate question, though. This deal is 

847 designed to try--and commendably so--to try to lower smoking 

848 in the United States, especially smoking among young people, 

849 and hopefully, if approved, it will have that impact. But 

850 

851 

852 

853 

854 

855 

856 

857 

858 

859 

860 

861 

862 

863 

864 

865 

866 

there's nothing in this deal that will inhibit the tobacco 

companies, through their foreign subsidiaries, from doing 

what they're obviously trying to do, which is to poison the 

rest of the world--which is to say we're going to make up for 

our loss of sales in the United States by greatly increasing 

marketing abroad and making nations that are not now smokers, 

smokers. 

And, frankly, don't you think, or does the administration 

believe, that it is morally permissible to structure a deal 

to try to save the health of American citizens, which deal 

gives the tobacco companies every incentive and no prevention 

from stepping up their efforts to poison and kill millions of 

people in every other country in the world? 

Mr. OGDEN. No, Congressman. In fact, one of the four 

points that the President has 
.~"\ 

health objectives, t..\ PQ:i.nt is 

international marketing of--

? ~~~O~ 
insisted on i~ ~ other public 

that \/e adcll'ess the problem rff 

867 Mr. NADLER. And how do you propose to do that? 

868 Chairman HYDE. The gentleman's time has expired--
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869 Mr. NADLER. I'd ask for unanimous consent for one 

870 additional minute. 

871 Chairman HYDE. Okay, but I just would like to remind the 

872 committee we have a long day ahead of us. 

873 Mr. NADLER. Thank you. I just asked the witness how 

874 does the administration propose to do that and where is that 
I 

875 proposal? 

876 Mr. OGDEN. What the admin--there is in the--I believe 

877 there is in the budget, and I'm straying a bit beyond my 

878 expertise here, an indication that funds will be expended on 

879 international--on programs of working on international 

880 issues. And the Department of Health and Human Services has 

881 addressed that issue. Secretary Shalala has testified--

882 Mr. NADLER. And do you believe that should be included 

883 in legislation on this agreement? 

884 Mr. OGDEN. I certainly think that would be a good idea, 

885 and my understanding is that it's the administration's 

886 position that that should be part of what we're achieving. 

887 Mr. NADLER. Thank you. 

888 Chairman HYDE. Thank you. The gentleman from North 

889 Carolina, Mr. Coble. 

890 Mr. COBLE. Thank you, Mr. Chairman. 

891 Mr. Ogden, would the administration prefer a 

892 comprehensive bill with civil liability provisions or a more 

893 limited bill directed exclusively at youth access 
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894 restrictions? 

895 Mr. OGDEN. The administration would prefer a 

896 comprehensive bill that deals with the entire problem of 

897 smoking, with an emphasis on youth smoking. And if it is 

898 necessary, in connection with that, to have reasonable 

899 provisions addressed to civil liability, then the 

900 administration is prepared to proceed in that way. 

901 Mr. COBLE. Now you've been close to this negotiation 

902 process, Mr. Ogden. You've been exposed, I'm sure, to all 

903 the details. Having said that, can you illuminate for the 

904 members of this committee--strike that. Let's assume that 

905 the $368.5 billion amount is accepted, and approved, and 

39 

906 enacted, for the sake of discussion. Can you tell us where 

907 the growers fit into this scheme? Because it seems to me 

908 that the growers have been conspicuously absent in many of 

909 these negotiations. And, as we say down home, that's a heap 

910 of money. From that pot of money, there ought to be some 

911 money set aside, earmarked, for the growers. What can you 

912 say to us about that? 

913 Mr. OGDEN. First, before I answer that question, I just 

914 want to make clear I actually have not been close to the 

915 details of the discussions among the State attorneys general 

916 and the industry, and the public health advocates, so that I 

917 don't have any personal first-hand information on that. I 

918 can tell you that one of the five priorities that the 
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President has established for this legislation is protecting 

tobacco farmers and their communities. And the fact of the 

matter is that tobacco farmers, many of them, work on small 

farms. Many communities in tobacco growing states are 

extremely dependent on this. The President doesn't believe 

that they are responsible, that they've done anything wrong. 

And if there is to be, as we hope there will be, a dramatic 

reduction in the amount of tobacco use, then we are committed 

to finding a way, within the scope of this legislation, to 

dealing with those problems. 

Mr. COBLE. Mr. Ogden, some insist, and I neither refute 

nor confirm this, but some insist that the goal posts in the 

tobacco policy discussion continue to be moved. At one point 

the President, the FDA, Secretary Shalala, and others said 

that all we needed to combat under-age smoking, and 

incidentally, to reduce it by 50 percent over seven years, 

was to codify the FDA rule which the proposed settlement 

adopts in its entirety. I think I'm right about that. Am I 

right about? 

Mr. OGDEN. My understanding is that one of the features 

of the proposed settlement would be to reaffirm FDA 

940 regulatory authority. We are very concerned about the way in 

941 which it does that, because it would actually confer 

94~ significantly less authority than the FDA has now, in our 

943 view. But certainly one of the objectives here should be to 

i~ 
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944 reaffirm the full authority of the FDA. 

945 Mr. COBLE. And I'm told--you know how rumors fly on this 

946 hill. But I'm told that you all at Justice and or the 

947 administration have given your blessing to the negotiators of 

948 the proposed settlement. Now I'm told that there maybe some 

949 dissatisfaction with some of the proposals, but the details 

950 as to these dissatisfactions have been vague and elusive. 

951 And I'd like say, to reiterate what my friend from 

952 Pennsylvania said: I think if you will, you said you;would, 

953 convey to the President to get his plan up here with his , 

954 fingerprints allover it, so we can examine it in some 

955 detail. Can you? Do you tell me that you'll do that? I 

956 think you told the President, or Mr. Gekas, you would.i 
i 

957 Mr. OGDEN. Yes, sir. 

958 Mr. COBLE. As soon as you can? 

959 Mr. OGDEN. I will do it right away. 

960 Mr. COBLE. We're not going to shoot the messenger if we 

961 don't get it tomorrow. But it would be nice to get that plan 

962 imminently. 

963 Mr. OGDEN. I appreciate the former, and I certainly will 

964 convey it, Congressman. I will say it is our intention to be 

965 fully engaged on this, to work together with you in whatever 

966 the most productive way is. And, I appreciate your comments. 

967 Mr. COBLE. Thank you, Mr. Ogden, and our chairman sees 

968 red when that red light comes on. And I yield back, Mr. 
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969 Chairman. 

970 Chairman HYDE. Well, I thank the gentleman for yielding 

971 back, and before I recognize Mr. Scott, the gentleman from 

972 Virginia, I just want to elicit some sympathy for Mr. Ogden, 

973 who, I think, is in a very awkward position. The American 

974 Trial Lawyers, which are an important constituency of the 

975 administration, don't want anything done. The tobacco 

976 companies want it all. The President wants some achievement 

977 in this field, and the middle ground involves elements of 

978 tort reform, which are not high on the administration's 

979 priority list. So it's like standing on two stools that are 

980 separating. A terrible hernia will be the result. 

981 [Laughter. 1 

982 So I sympathize with Mr. Ogden. I want you to know that 

983 you have one person up here who's bleeding with you. 

984 [Laughter. 1 

985 Mr. OGDEN. May I respond, Mr. Chairman? 

986 Chairman HYDE. Sure. 

987 Mr. OGDEN. I appreciate very much your concern, but 

988 honestly, I don't feel that sense of jeopardy. Our focus 

989 truly is on the public health and on attempting to get a bill 

990 that reduces youth smoking and addresses these issues. We 

991 all have a difficult challenge, because it's a complex 

992 problem. But we're certainly dedicated to working toward it 

993 in the best way we can. 
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1002 

1003 

1004 

1005 

1006 

1007 

Chairman HYDE. Well, I'm sure of that. 

Mr. Scott, the gentleman from Virginia. 

Mr. SCOTT. Thank you, Mr. Chairman. 

And as one who has generally opposed tort reform, I 

appreciate your comments, because most of the proposals on 

tort reform just merely deny victims fair compensation and 

reward the wrongdoer without any balance. I support the 

situations like worker's compensation, where the victim gives 

up the right to sue, but in all cases they can recover, 

whether they could have won or not, if they're injured on the 

job; and there's a balance. So in this situation, we need to 

know a little bit about what the balance is to see whether or 

not the compensation is appropriate. And from that basis, 

you've kind of alluded to it, but I wanted to know what you 

1008 would assess a victim's ability to win in the future. Do 

1009 people bringing cases against the cigarette manufacturers 

1010 have' 'winnable" cases in the future or not. They haven't 

1011 won so far. 

1012 

1013 

1014 

1015 

1016 

1017 

Mr. OGDEN. Well, you're right that they certainly 

haven't won so far, by and large. And I think that is a 

serious concern. I think one of the things we want to look 

closely at is whether in the context of whatever we do in 

this area, we are able to make compensation fairer and more 

efficient, and that's certainly something that we're very 

1018 conscious of. If we're going to tamper in this area, if 
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we're going to look at this area, let's see if we can't do 

that as well. 

Mr. SCOTT. What chance do you think any of the States 

have in winning their cases? 

Mr. OGDEN. I really wouldn't comment on pending 

litigation. 

Chairman HYDE. I'm going to ask Mr. Scott to withhold. 

44 

We have two votes imminent on the floor, to use a favorite 

word here today. And I'm going to ask the committee to stand 

in recess while we go vote and to please return promptly 

after the last vote so that we can proceed with the hearing. 

We've only gotten to the first witness, and we have many 

1031 more. The committee stands in recess for a short time. 

1032 [Recess.) 

1033 Chairman HYDE. The committee will please come to order. 

1034 

1035 

1036 

1037 

1038 

1039 

1040 

1041 

When last we were here, Mr. Scott was interrogating Mr. 

Ogden, and so we return to Mr. Scott. 

Mr. SCOTT. Thank you, Mr. Chairman. 

Mr. Ogden, I think I was asking you what the--an 

individual plaintiff would be losing if the legislation would 

pass, in terms of what chances there would be in actually 

winning a lawsuit and with the States? And the bells were 

going off, and I'm sorry I didn't hear your answer. 

1042 Mr. OGDEN. I'm not sure I remember my answer, either, 

1043 Congressman. Well, what they lose obviously would depend on 

i 
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1044 what Congress actually passes. If caps are passed that apply 

1045 to individual lawsuits or they apply in an aggregate way to 

1046 payout over time, they would recover any--potentially 

1047 recover any damages over a longer period of time, because the 

1048 way the caps work involves rolling over the excess into 

1049 future year:'~ith respect to class actions, which I think was 
::. 

1050 what you were--

1051 Mr. SCOTT. Well, speaking of the rollover, is the 

1052 rollover--does the rollover work both ways so if in the $2 

1053 billion, if only $1 billion in judgments are awarded that 

1054 year would the $1 billion rollover for next year? 
it, M,,~ t%f 

1055 Mr. OGDEN. My understanding ~ the settlementJ~uld not 

1056 \a\l 1!1!,.'I> happen¥~ ~hat would happen~ is that the 

1057 money that was not spent in a particular year' would go to a 

1058 commission that would be established, and that commission 

1059 would decide what public purposes to put the money to. But, 

1060 of course, a different arrangement could be made if Congress 

1061 saw fit. 

1062 Mr. SCOTT. On the class actions, is it, from a practical 

1063 point of view, impossible to bring a case against a 

1064 manufacturer by an individual without a class action? 

1065 Mr. OGDEN. Well, I don't think it's impossible. 

1066 Certainly, one thing that we ought to be looking at in all of 

1067 this, if we are going to address class actions, is whether 

1068 there are other ways to reduce the transaction costs, to 
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1069 reduce the cost of filing suit for individuals. The critical 

1070 thing, I think, why I think there's an opportunity here to do 
r-

1071 something that, in some measure, actually helps plaintiff~is 

1072 that under this agreement, there is $2 billion to $5 billion 

1073 ~Qf{ t~ -ehat ii-actuallY set aside for this purpose. And 

1074 it doesn't go back to the tobacco companies if it's not 

1075 spent; it gets put to some other purpose. 

1076 In all of history, we've had less than $1 million worth 

1077 of judgments in favor of injured smokers. Now it's possible 

1078 that will change. One great advantage of what's going on is 

1079 that documents are getting out there and maybe Congress can 

1080 ensure that even more documents are out there and readily 

1081 available to plaintiffs to use. And we may be able to do 
Q-.IJ().\\M.e.. 

1082 some other things. But there's more money ~in a single year, 

1083 under this arrangement, then ever has been paid out. And I 

1084 think that creates an opportunity for us to find a way to do 

1085 better than we have in the past. That's all I've said. 

1086 Mr. SCOTT. What effect would this have on the State 

1087 settlements in the Minnesota case, which is actually going to 

1088 trial? 

1089 Mr. OGDEN. I think it probably would be best to address 

1090 that question to one of the States' attorneys general who's 

1091 going to come up here. The exact details as to how this 

1092 would interact with particular lawsuits are not entirely 

1093 clear to me. 

;. 
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1094 Mr. SCOTT. But you anticipate any judicial ratification 

1095 of the settlement since you're involving so many different 

1096 individual rights? 

1097 Mr. OGDEN. Again, I think the details of how separate 

1098 settlements would interact with legislation is something that 

1099 would need to be worked out. It's an important subject, but 

1100 I don't think it's clear, at the moment, exactly how that 

1101 would work. 

1102 Mr. SCOTT. Thank you, Mr. Chairman. I will yielq back 

1103 the gentleman from New York's extra minute. 

1104 Chairman HYDE. Thank you. The gentleman from Terinessee, 

1105 Mr. Bryant. I'm sorry. Forgive me. I overlooked Mr.: 

1106 Canady, down in the foggy mists at the end of the 

1107 row--tobacco smoke. 

1108 [Laughter.] 

1109 Mr. Canady. 

1110 Mr. CANADY. Thank you, Mr. Chairman. 

1111 I want to join with the point that a number of my 

1112 colleagues have made this morning that if· the administration 

1113 wants this to be a successful legislative effort, I think the 

1114 administration is going to have to be specific about what it 

1115 will support and to present positive proposals to us for us 

1116 to consider. I think that's--otherwise, I think the 

1117 prospects for this are not so great, and that's something, I 

1118 think, you need to take back to the administration and 
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1119 communicate to them. I think that's coming through on a 

1120 

1121 

1122 

1123 

1124 

1125 

1126 

1127 

1128 

1129 

1130 

1131 

1132 

bipartisan basis from the members of the Judiciary Committee. 

Mr. OGDEN. Well, Congressman, if I may respond-

Mr. CANADY. Please respond. Yes. 

Mr. OGDEN. --to that? I appreciate that, and as I told 

Congressman Gekas and others, I certainly will communicate 

that back. I do think it's important to bear in mind that 

the President has been quite specific about what he wants to 

accomplish with this legislation--the objectives that he 

wants to accomplish. And I don't appear, sir--

Mr. CANADY. Well, I think we're also interested in how 

to accomplish the objectives, specifically. All of us can 

probably hold hands and talk about broad objectives on a wide 

range of proposals, but that really doesn't get the work 

1133 done. We have to have the specific mechanisms to accomplish 

1134 

1135 

1136 

1137 

1138 

1139 

1140 

1141 

it. Again, I understand your, your--

Mr. OGDEN. And I don't disagree with that. All I'm--the 

President has offered specifics with respect to certain 

matters. With respect to the immediate matters that the 

committee is considering today, the administration is not 

urging the Congress to adopt such provisions and as the lead 

off witness I am in that respect, I think, Mr. Chairman, in 

something of an awkward position, because we don't come here 

1142 as proponents of these provisions. But what we do understand 

1143 is that in order to bring down youth smoking, we need to 

f 
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1144 increase the price of cigarettes, dramatically. That's a 

1145 critical element in it. That's going to generate a 

1146 tremendous amount of revenue that should not go to the 

49 

1147 tobacco companies. It should go to the public--to public 

1148 purposes. And if it's necessary, in accomplishing all of 

1149 that, if it proves to be necessary to have these provisions, 

1150 we're prepared to talk about them. 

1151 Mr. CANADY. But again, I don't want to burden you more 

1152 than you've aIready been burdened. But to tell me that you 

1153 support an objective, but you're not a proponent of the 

1154 mechanism that's necessary to obtain the objective strikes me 

1155 as a little silly. 

1156 Mr. OGDEN. Well, I hope it's not silly, Congressman, and 

1157 I appreciate your pOint. I guess what I'm trying to 

1158 communicate is that we are open to discuss this issue. If 

1159 this needs to be added, we want to make it happen in the best 

1160 possible way. But we are not coming to you with specific 

1161 proposals in this a~ea, because this is not part of the 

1162 President's personal agenda here. It's not part of what he 

1163 thinks needs to happen for its own sake. 

1164 Mr. CANADY. The Federal Government has not brought suits 

1165 that are the equivalent of the suits brought by the various 

1166 attorneys general around the country against the tobacco 

1167 industry. Why is it that the Federal Government has not sued 

1168 the tobacco industry? 
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1169 Mr. OGDEN. I appreciate the question and the opportunity 

1170 to explain that. The Medicaid statute establishes a 

1171 framework in which the states are authorized, and, indeed, 

1172 obligated to pursue third party--to pursue companies or 

1173 entities that have caused health care costs that should be 

1174 recouped, not only on their own behalf, but on behalf of the 

1175 Federal Government. That's the way the Medicaid statute is 

1176 structured. And so, they are effectively representing the 
~ 

1177 United States with respect ~ the United States' portion of 

1178 the Medicaid payments in these lawsuits. We've certainly 

1179 looked at the question whether we can add anything in the 

1180 litigation or, more broadly, whether other federal programs 

1181 might be appropriate subjects for litigation; and ultimately 

1182 our jUdgtment is that the opportunity presented by this 

1183 legislation is an opportunity to resolve all of these issues 

1184 in a comprehensive way without the--

1185 Mr. CANADY. Well, let me ask on that, though. In this 

1186 proposal, would there be a bar on litigation by the Federal 

1187 Government, equivalent to the restrictions placed on the 

1188 States? 

1189 Mr. OGDEN. That's not something that's specified, I 

1190 don't believe, in any language in the settlement. 

1191 Mr. CANADY. Do you think--there should be should a bar? 

1192 Is that the intention? 

1193 Mr. OGDEN. I think that would depend entirely--again, I 
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1194 hate to give an answer that's not directly responsive--but it 

1195 really does depend on what else is accomplished. If what the 

1196 0~ Congress does is resolve those claims.~t looks at--decides 

1197 which types of Federal programs should be compensated and 

1198 makes a judgment about how much that should be and passes 

1199 legislation that accomplishes that kind of compensation, then 

1200 it probably would be logical to extinguish the causes of 

1201 action which would recover those same dollars. 

1202 Chairman HYDE. The gentleman's time has expired. The 

1203 gentle1ady from California, Ms. Lofgren. 

1204 Ms. LOFGREN. Thank you, Mr. Chairman. I should note 

1205 before asking any questions that I come from a State that 

1206 recently banned smoking in bars, and when the tobacco tax was 

1207 put on the ballot, it got a vote of well over 80 percent of 

1208 California voters wanted to increase taxes. And polls show 

1209 that California voters would increase taxes up to $2 a pack 

1210 or more by 80 percent margins. 

1211 So with that as a background, understanding this is a 

1212 representative democracy, I'm wondering how this settlement 

1213 gets something for people who hope to extinguish smoking for 

1214 health reasons that we couldn't get otherwise. I very much 

1215 agree that the President's motives on this are absolutely 

1216 admirable. His interest in decreasing teen smoking, getting 

1217 revenue for important purposes are just the best. But it's a 

1218 moving target, and as the litigation scene changes, the 
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1219 ability of plaintiffs to recover may be very different than 

1220 when this whole thing started out. 

1221 I'm also mindful that if we had the political will, we 

1222 could raise· taxes on cigarettes as much as we could get votes 

1223 for, certainly up to $1.50 a pack. And I think there would 

1224 be popular support. So I guess the question is: putting 

1225 aside the litigation issue, what in terms of revenue to the 

1226 federal government couldn't be available to us through 

1227 taxation, regulations of use of tobacco just by will, by 

1228 votes? 

1229 Mr. OGDEN. From a public health perspective, the 

1230 critical issue is to raise the price of a pack of cigarettes. 

1231 The best estimates are that a 10 percent increase in the 

1232 price will bring about a 7 percent reduction in youth 

1233 smoking. That's what the experts tell us. So this is a very 

1234 critical element in it. The President's proposal is to do 

1235 that by requiring lump sum paymen·ts from the industry--

1236 Ms. LOFGREN. If I may interrupt, though--I mean, we have 

1237 the ability, do we not, to raise the same amount of money 

1238 through taxation by a vote of this Congress? 

1239 Mr. OGDEN. Yes, I believe that is so, and certainly if 

1240 the Congress were inclined to proceed in that fashion, that 

1241 would probably be acceptable to the administration. I would 

1242 say this, though. One key element in what the President is 

1243 proposing is that a component of these price hikes would 
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1244 actually be in the form of penalties that would be imposed on 

1245 the industry, and potentially on individual manufacturers, 

1246 based on their failure to meet certain targets. So there 

1247 actually would be incentives built into the system, and I 

1248 think we need to look at that. 

1249 Ms. LOFGREN. Let me ask about the payments into the, I 

1250 guess, the punitive damage or penalty trust fund. In reading 

1251 through, and I realize that we don't have the proposal :before 

1252 us, but it looks to me that the payments would be paid:for by , 

1253 future revenues so that, in essence, we've got to have imore 

1254 people smoking in order to come up with the revenue to "pay 

1255 for the punishment. Is that an accurate analysis? 

1256 

1257 

1258 

Mr. OGDEN. No. 

Ms. LOFGREN. What would be accurate then? 

Mr. OGDEN. What would be accurate is that the incr-ease 

1259 in price would be a result of the payments that the industry 

1260 is required to make in the first place. So the industry's 

1261 commitment to pay comes at the front end. The price hike is 

1262 their way of paying for it. That price hike itself is a good 

1263 thing for the American people for the reasons I've stated. 

1264 Ms. LOFGREN. My time is almost out. I've got to ask 

1265 this one final question, because it's a huge California issue 

1266 and if you could respond in writing to the prior question. 

1267 California counties actually fronted the state's costs for 

1268 Medicaid. I mean, it's really scandalous what went on for 
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multiple years. California counties have brought some 

lawsuits and gotten settlements. My question is and the 

question posed to me by California counties is: if a 

settlement goes through, and there is a deal made on 

repayment of costs, will those settlement funds flow back to 

the entities that actually paid them--in this case, 

California counties? Or, will the state rip off those funds 

once again, leaving local taxpayers holding the bag? 

Mr. OGDEN. I don't think that, at this point, there is 

specificity as to how the state funds specifically would be 

1279 expended. The President certainly wants, with respect to 

1280 

1281 

1282 

1283 

1284 

1285 

some portion of the monies, them to be dedicated to states to 

specific purposes. But beyond that, I'm not aware of there 

being any specifics. 

Chairman HYDE. The gentlelady's time has expired. The 

gentleman from Tennessee, Mr. Bryant. 

Mr. BRYANT. Thank you, Mr. Chairman. Mr. Ogden, good 

1286 morning. 

1287 

1288 

Mr. OGDEN. Good morning. 

Mr. BRYANT. My first question is, Minnesota is involved, 

1289 as we speak today, with litigation trying to recover 

1290 approximately $1.7 billion in its State costs. And at the 

1291 same time, we have attorneys in Florida who themselves are 

1292 battling over $2.8 billion in legal fees, almost--in Florida, 

1293 they're seeking almost double in legal fees what the entire 
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1294 state of Minnesota is trying to recover. What is the 

1295 administration's pOSition on these outrageous, unconscionable 

1296 attorneys' fees that some of the States have negotiated, 

1297 which would result in lawyers becoming instant 

1298 multi-millionaires, in some cases, billionaires? 

1299 

1300 

1301 

1302 

1303 

1304 

1305 

1306 

Mr. OGDEN. Well, as a general matter with respect to 

attorneys' fees, it's important, of course, that attorneys 

who do the work and incur the risk receive fair and 

reasonable ~remuneration for that, and that'sr necessary 
. ~ 

for the access ~jUstice--

Mr. BRYANT. Is that fair and reasonable in your view, 

the administration's view? 

Mr. OGDEN. Certainly, the administration also believes 

1307 that it is important to have mechanisms in place so that 

1308 wildly unreasonable levels of compensation are not realized 

1309 by attorneyt;because the result of that is that those monies 

1310 don't go to the public purposes they should go to. So we are 

1311 open to mechanisms to address that issue--

1312 Mr. BRYANT. Exactly. 

1313 Mr. OGDEN. There obviously also are--

1314 Mr. BRYANT. Let me interrupt you. 

1315 Mr. OGDEN. Certainly. 

1316 Mr. BRYANT. So you're committing, on behalf of the 

1317 administration, that you will be to work with Congress and 

1318 join in our efforts to effectively limit those fees to 
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1319 reasonable fees so that money can go elsewhere for other good 

1320 causes? 

1321 Mr. OGDEN. We support that concept, yes. 

1322 Mr. BRYANT. Thank you. 

1323 Mr. OGDEN. There are constitutional issues that 

1324 obviously would need to be addressed. 

1325 Mr. BRYANT. I understand that. Now, I understand that 

1326 you've testified, consistent with the President, that there 

1327 are basically five objectives that would have to be 

1328 considered in any settlement. Do you see this particular 

1329 agreement that we're talking about today, the comprehensive 

1330 settlement as embodying those five principles? And in 

1331 particular the one that, I believe, very effectively deals 

1332 with youth smoking and, in fact, offers a money-back 

1333 guarantee that if it doesn't work, then people are going to 

1334 pay. But do you believe that agreement embodies those five 

1335 principles that the President is seeking? 

1336 Mr. OGDEN. We want to build on that agreement. We think 

1337 that wonderful things have been done to get to that point, 

1338 but the President be1ieve~er~ingS that need to be 

1339 improved. For one thing, he wants a much larger increase in 

1340 the price of cigarettes than is called for in the current 

1341 agreement. For another thing, he wants no restrictions on 

1342 the FDA's regulatory authority with respect to cigarettes and 

" 
1343 other tobacco products~ ~d there are other ways, I think, in 

...-
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1344 which it can be improved. But that's not to denigrate the 

1345 achievement that it represents, because it is a great deal of 

1346 progress. 

1347 Mr. BRYANT. I want to commend your position in regards 

1348 

1349 

1350 

1351 

1352 

to I often ask, "why would tobacco want to make all these 

concessions that they make in any kind of agreement like 

this?" You know, both parties have to agree and make 

concessions. Why would they do that if they didn't get some 

kind of limitation on liability? Not complete immunity but 

1353 some limitation. And apparently, this idea of simply taxing 

1354 

1355 

1356 

1357 

1358 

1359 

1360 

1361 

tobacco here is being suggested as an alternative. But as 

you point out, I think very effectively, when you go that 

route you lose so many things that you get in this 

agreement--that is voluntary cooperation with tobacco in 

terms of their advertising, their marketing, which, if you 

didn't do that you would spend years in litigation over, as 

well as these penalties and incentives for people to work 

together and, indeed and truly, for the first time cut youth 

1362 smoking. I think you lose so much when you do that. That's 

1363 why, I think, I am please to see the administration 

1364 supporting that position and some sort of omnibus overall 

1365 settlement of this case. Thank you. Do you have a quick 

1366 answer? 

1367 Mr. OGDEN. Well, simply to say that we think 

1368 everybody--Congress and the .administration--needs to keep its 
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eye on the ball of reducing youth smoking. That's the 

central thing, and the other points that the President is 

seeking to achieve. And while we are not proponents of these 

provisions with respect to civil liability reform, civil 

liability changes, we are prepared to look at them in the 

service of those. 

Mr. BRYANT. But isn't this the most realistic approach 

to really, really getting the objectives we want and keeping 

our eye on the ball? 

Mr. OGDEN. Well, whether it is or isn't, I think, 

remains to be seen. We certainly are willing to work very 

hard with you to try to develop the best solution. 

Mr. BRYANT. Thank you, Mr. Chairman. 

Chairman HYDE. The gentlelady from Texas, Ms. Jackson 

1383 Lee. 

1384 Ms. JACKSON LEE. Thank you very much, Mr. Chairman. I'd 

1385 

1386 

1387 

1388 

1389 

ask unanimous consent to submit an opening statement that I 

had in the record. 

Chairman HYDE. Without objection. 

[The statement of Ms. Jackson Lee follows:] 

********** COMMITTEE INSERT ********** 
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1390 Ms. JACKSON LEE. Let me first acknowledge a lot of the 

1391 hard work that has gone into the point where we are today and 

1392 certainly appreciate the work of various attorney generals, 

1393 in particular, of course, I happen to corne from a State that 

1394 has engaged in a settlement that has been approved. I also 

1395 sit on a task force that is working on this issue from the 

1396 congressional perspective. 

1397 Tell me what the structure is in the Justice Department. 

1398 Is there an existing task force that deals with this 

1399 particular matter, tobacco settlement? 

1400 Mr. OGDEN. Yes, the Civil Division of the Department has 

1401 been looking very hard at this issue from a number of : 

1402 perspectives, with involvement from our Office of Legai 
i 

1403 Counsel and other components. And we are working toge~her 
I 

1404 and have been for some time. 

1405 Ms. JACKSON LEE. Are you the principal--and I say you, 

1406 meaning that task force or that structure--the principal 

1407 structure upon which the White Bouse relies for its advice 

1408 and input on this settlement? 

1409 Mr. OGDEN. Certainly from the Justice Department we are. 

1410 Obviously, there are other departments in the executive 

1411 branch that provide very important input, including Health 

1412 and Human Services. 

1413 Ms. JACKSON LEE. Is there a person in the White House 

1414 that you deal with that is the principal negotiator, or 
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1415 principal point person on this issue other than the 

1416 President? 

1417 Mr. OGDEN. We deal principally with the Domestic Policy 

1418 Council--Mr. Reed. 

1419 Ms. JACKSON LEE. And is this task force the one that's 

1420 in the Justice Department? Is Attorney General Reno or Eric 

1421 

1422 

1423 

1424 

1425 

1426 

1427 

1428 

Holder an active participant? 

Mr. OGDEN. Both of them are actively involved. 

Ms. JACKSON LEE. Was there a reason that they were not 

here, and I'm not sure whether the chairman invited them, but 

is there a reason that they're not here today? 

Mr. OGDEN. The Chair issued a very gracious invitation 

to the Attorney General. Mr. Holder had been hoping to be 

able to testify. Unfortunately, he took ill over the 

1429 weekend. He's better now, but he did not have the time to 

1430 

1431 

prepare adequately and so you're stuck with me, I'm afraid. 

Ms. JACKSON LEE. Well, I wanted that to be for the 

1432 record. I think that this is one of the most challenging 

1433 

1434 

1435 

1436 

1437 

decisions that we as a Congress and this Nation will have to 

deal with, because it has far-reaching impact on the. health 

of a nation, not necessarily an isolated group, isolated 

states, but the health of a nation. 

So let me proceed with some of the concerns that I have 

1438 and to add to inquiry and, I imagine, instructions that you 

1439 have heard from several of my colleagues with respect to a 
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1440 proposal by the administration. Mine would be slightly 

1441 different. I do believe that the administration has a 

1442 responsibility of making, or getting, the best deal, the best 

1443 proposal, the best settlement. And I would take issue with 

1444 the wait-and-see posture or we-wil1-work-with-you posture 

1445 only because I realize that one can argue that you're not a 

1446 litigant per se, and that this has been basically a private 

1447 matter or a matter that has been amongst litigants. But when 

1448 it impacts the national health policy, or impacts the 

1449 financial bottom line of a nation--how much Medicaid, how 

1450 much Medicare, how much funding prospectively we'll have to 

1451 utilize to stymie the results, if you will, of the 

1452 utilization of cigarettes--thedamages that have been 

1453 done--then it becomes a national issue. 

1454 So I would argue vigorously that the government, the 

1455 National Government, had that kind of responsibility. We are 

1456 on different sides of this issue, and I remain open, albeit 

1457 that I have'been working on a task force. Points made about 

1458 trial lawyer fees and whether or not trial lawyers are moving 

1459 this train, let me say that trial lawyers that I have spoken 

1460 to have said to me, "get the best deal that you possibly can 

1461 get," bar none, on the settlement or anything else. 

1462 Attorneys fees have been judged according to Federal 

1463 judges who have reviewed them. But my question to you is, 

1464 what happens with this cap on punitive damages? Even though 

... 
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we have the $60 billion, how does that help the injured 

smoker in the year 2010 and why are we not weighing in on 

that issue? What happens with this settlement with result to 

the class action part of it? And how do you see the FDA 

being a vital part of the regulation of nicotine? Do they 

put big block letters on the cigarettes? People already know 

that. How would you see this being implemented, and don't 

you see a role for the government to make this a better 

settlement? If you'd answer--I gave you three questions, and 

if you'd answer those, I'd appreciate it. 

Mr. OGDEN. I'll do my best, Congresswoman. First of all, 

I certainly agree with you that this is an issue of the most 

1477 pressing national importance, pressing importance to the 

1478 government, to the Administration. And we want to be as 

1479 proactive a participant in crafting a solution as we possibly 

1480 can. 

1481 Second, I think the second question related to punitive 

1482 damages. Certainly, I don't come here as a proponent of 

1483 limitations on punitive damages. However, restricting 

1484 

1485 

punitive damages in a scheme that maintains deterrence 

against wrongdoing by the companies is something that, if 

1486 necessary, we would be prepared to look at. 

1487 Finally, I guess I lost your third question. Do you 

1488 remember what it was? 

1489 Ms. JACKSON LEE. Yes, it had to do with how this lawsuit 

i 
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1490 and how the FDA regulation is going to be implemented, and 

1491 how this settlement would impact that injured smoker in the 

1492 year 2010. 

1493 Mr. OGDEN. Critically important is the FDA's continued 

1494 role; they'll be able to respond to any new information that 

1495 comes out, issue new regulations with respect to tobacco. 

1496 There should be no restriction on them with respect to 

1497 needing to make some finding about black markets or 

1498 contraband, as has been proposed in the settlement. They'll 

1499 

1500 

1501 

1502 

1503 

1504 

1505 

be able to provide significant protection, including 

addressing marketing issuesl UA1Sft, I thilZlz.. and access 
().AL. 

issues--that I think ~extremelY important to this problem. 

Chairman HYDE. The gentlelady's time has expired. 

Ms. JACKSON LEE. Thank you, Mr. Chairman. 

Chairman HYDE. The gentleman from Ohio, Mr. Chabot. 

Mr. CHABOT. I thank the chairman. 

1506 Mr. Ogden, if--I know you have been listening to the 

1507 various questions that have been put to you today, and 

1508 there's been kind of a common theme from both sides of the 

1509 aisles. I think Barney Frank, early on, from the Democratic 

1510 side pressed you on the fact that the administration has not 

1511 really put forward a plan yet had criticism. Mr. Gekas, on 

1512 our side--and there's been a lot of questioning and comments 

1513 about that--and I agree with the tenor of those comments. I 
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1514 think there's been a woeful lack of leadership from the White 

1515 House on this issue thus far. I think it's time--time's long 

1516 overdue that you put forward proposed legislation that we can 

1517 consider in Congress. 

1518 I mean, the other night when the President gave the State 

1519 of the Union address, he talked about all kinds of ways to 

1520 spend the money from this proposed settlement, things which 

1521 sounded good, you know, things like shoring up Social 

1522 Security and finding some money for child care and education 

1523 and other things--things a lot of us agree with. But those 

1524 things aren't going to happen unless this settlement happens, 

1525 and this settlement isn't going to happen unless we have 

1526 leadership from the White House. So I would strongly 

1527 encourage you to send that message back, loud and clear: that 

1528 we want the President's plan, we want the details, and we 

1529 want it very soon. 

1530 Mr. OGDEN. I've committed to do that, Congressman. But I 

1531 also would, I guess, repeat what I've said before, which is 

1532 

1533 

that the President has laid out what he believes ~ 
'- 'S""'\.lL..t..~ ~ 

ob j ectives1!nde has laid out quite a bit of what he 

the 

thinks 

1534 the mechanism should be--thi s cri ti.cal increase in the price 

1535 of tobacco through lump sum payments and penalties that will 

1536 reduce youth smoking so dramatically. 

1537 Mr. CHABOT. Give us a timeframe, if you could. How soon 

1538 do you expect us to actually to have the President's detailed 



HJU036.000 PAGE 65 

1539 plan before Congress. 

1540 Mr. OGDEN. I can't give you an estimate about that 

1541 because--as I--my understanding of what the administration 

1542 hopes to do is to work together with the Congress, with the 

1543 leaders of the Congress, to craft bipartisan legislation to 

1544 accomplish these objectives. 

1545 Mr. CHABOT. So you don't know how long it's going to 

1546 take then? You don't know when we'll get the President's 

1547 plan? 

1548 Mr. OGDEN. I hope that we can have bipartisan 

1549 legislation drafted very, very soon, but I don't have any 

1550 timetable. 

1551 Mr. CHABOT. But you don't know what very soon is at this 

1552 point--as far as if we're talking weeks or a couple of months 

1553 or how long we're talking? 

1554 Mr. OGDEN. I don't have a timetable. It depends ho 
lit: C. ttAA;6 '. : 

ickly we can all agree on the appropriate way to All 

right, well, let me move on to something else. We also 

discussed the potential of increasing a tax on cigarettes in 

155 order to come up with the funding, and let's talk about that 

1559 

1560 

1561 

1562 

for a minute. I know some years ago the administration had a 

proposal, and actually carried it forward, about a luxury tax 

on yachts and expensive cars and that sort of thing. The 

idea was a lot of revenues would come in, they could things 

1563 with these revenues. And ultimately what happened, as we all 

i-
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1564 know, is that people didn't buy yachts, and they stopped 

1565 buying cars and we actually crippled an industry; and not 

1566 many revenues came in. And I'm just wondering: is there a 

1567 point of diminishing returns on the cigarette tax? And what 

1568 do you see happening out there? How high can that go 

1569 before--and I know we ultimately want to reduce smoking. So 

1570 you're ultimately trying to reduce smoking, particularly to 

1571 young people. And I'd just like you to discuss, perhaps in a 

1572 little more detail, how you see that playing out? 

1573 Mr. OGDEN. Well, as you say, the objective--I don.'t know 

1574 what the objective was with yachts and cars, but certalnly 

1575 the objective with tobacco is to reduce dramatically the 

1576 number of people who are smoking in the future. And, : 
I 

1577 therefore, exactly the pOint of this--indeed, the whol¢ point 
I 

1578 of the lump-sum payments and the penalties that the President 

1579 thinks should be imposed--is to reduce dramatically the 

1580 amount of smoking that is going on, particularly by young 

1581 people, but also in general. Obviously, there's a 

1582 relationship between price and demand, and we hope to use 

1583 that, particularly with starting smokers to do that. 

1584 What the President has proposed is lump-sum payments and 

1585 penalties that would potentially raise the price of a pack of 

1586 cigarettes by up to a $1.50 over the course of the next 10 

1587 years with attention to how well we are doing in our targets. 

1588 How much is yout~ smoking coming down? 
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Mr. CHABOT. Well, again, just to reiterate as strongly 

as I can, I think we ought to have the President's proposal 

and have it here as quickly as possible. 

Thank you, and I yield back the balance of mY,time. 

Chairman HYDE. I thank the gentleman. 

The gentleman from Massachusetts, Mr. Meehan. 

1595 Mr. MEEHAN. Mr. Chairman, I would like to first of all 

1596 take this opportunity to thank you for holding today's 

1597 hearing. Enacting comprehensive legislation to reduce 

1598 tobacco uses should be one of the top priorities for this 

1599 Congress, and I hope that today's hearing helped move that 

1600 process forward. 

1601 However, let me be very clear, absolute immunity from 

1602 civil liability for the tobacco industry is and should be 

1603 dead. 

67 

1604 With regard to the President, while I would like to see a 

1605 specific proposal, let me just point out that Bill Clinton is 

1606 the first American President in history to stand up to big 

1607 tobacco on behalf of America's children, and I am very 

1608 appreciative of the President's efforts on tobacco. 

1609 We in the Congress have a unique and historic opportunity 

1610 this year to change the course of this country's public 

1611 health. Tobacco uses have indicated it's a leading, 

1612 preventable cause of death in the United States. 

1613 For decades the tobacco companies have marketing this 
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1614 addictive and deadly product to America's children. They 

J;, 1615 have targeted young people with advertising and just over the 

1616 last few weeks a new set of internal documents have been 

• 

• 

1617 released that conclusively proved the existence of this 

1618 deliberate strategy to market to children. 

1619 And it's interesting, because here in Congress even 

1620 longtime allies of the industry have expressed dismay and 

1621 disgust over these documents detailing blatant and cynical 

1622 ploys to entice kids into lifelong and life-ending addiction. 

1623 Now, Mr. Ogden, in your written testimony you touch upon 

1624 many of the provisions which I think ought to be included in 

1625 a comprehensive tobacco bill, a combination of penalties and 

1626 price increases that raise the price of cigarettes by a 

1627 $1.50, full authority to the FDA, changes in the way the 

1628 tobacco industry does business, particularly with regard to 

1629 advertising, and a number of other critical public-health 

1630 goals. 

1631 And I agree with these principles, and I think we can 

1632 include many others, including a comprehensive proposal to 

1633 reduce tobacco use. Now, however, de facto immunity, full 

1634 immunity from civil liability for the adoption of these 

1635 measures to protect health; however, I think it's dead. I 

1636 don't think that we need to negotiate as equals with this 

1637 industry. 

1638 Mr. Ogden, in December of 1994, I submitted to Attorney 

~004 ., 

, .. 

.. , , ., 
!' 
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1639 

~ 1640 , 
1641 

1642 

1643 

1644 

1645 

1646 

1647 

1648 

1649 

1650 

1651 

1652 

1653 

1654 

1655 

1656 

1657 

1658 

1659 

1660 

1661 

1662 

1663 

General Reno a 114-page prosecution page memorandum detailing 

a number of potential criminal violations by tobacco 

companies and their executives, and since that time The New 

York Times and The Wall Street Journal and many other media 

outlets have suggested that the Justice Department has been 

conducting a number of grand jury investigations focused on 

the tobacco industry and its attorneys. 

From media accounts, at least, it appears that this is 

one of the major criminal investigations that the Justice 

Department has conducted with charges or allegations of 

perjury and misleading the Federal Government, wire fraud, 

mail fraud, criminal conspiracies, securities violations, and 

abuse of attorney-client privileges. 

And just two weeks ago the Justice Department announced 

that a small, biotech firm in California had plead guilty to 

the illegal export and import of genetically-enhanced tobacco 

seeds in conjunction with the company's work for Brown and 

Williamson. 

Now, in light of the Justice Department's ongoing 

investigation into potential criminal violations, do you 

believe now is an appropriate time for the Congress to grant 

de facto immunity to this industry from civil liability that 

at least in part is designed to punish the industry for 

decades-long duplicity, of duplicity on their part? 

We don't have all the results of that criminal 

1l!J005 

: ~ 

" 

" 
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1664 investigation. I wonder if you could respond. 

1665 

1666 

1667 

1668 

1669 

1670 

1671 

1672 

1673 

1674 

1675 

1676 

1677 

1678 

1679 

1680 

1681 

1682 

1683 

1684 

Mr. OGDEN. Well, I can't, of course I can't comment 

either to confirm or deny the existence of any--

Mr. MEEHAN. You don't have to do, that. We read the 

Journal and the Times and there are leaks, so--

Mr. OGDEN. But apart from that, yes, I think it is 

extremely important that the Congress move forward 

expeditiously with this legislation. Part of it--

Mr. MEEHAN. And de facto immunity? 

Mr. OGDEN. De facto, well, certainly anything that 

constitutes immunity for the industry for future acts would 

be unacceptable, and that's not on the table. With respect 

to other matters, we are willing to consider limited 

measures, reasonable measures, that would change the way in 

which the liability system works, with respect to tobacco, if 

that's necessary in order to achieve these larger purposes. 

De facto immunity certainly is not anything that's on the 

table. 

Chairman HYDE. The gentleman's time has expired. The 

gentleman from Georgia, Mr. Barr. 

Mr. BARR. Thank you, Mr. Chairman. 

1685 Mr. Ogden, I think it was in response a question by my 

1686 colleague from Tennessee, Mr. Bryant. You said that there 

1687 were constitutional issues that need to be addressed with 

1688 regard to attorney's fees. What constitutional issues are 
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1689 those? 

1690 Mr. OGDEN. Well, my understanding, Congressman, is that 

1691 when you have a completed contractual arrangement and 

1692 legislation seeks to modify the benefits of a completed 
I 

1693 contractual arrangement that may exist--for all I know I 

1694 assume does exist--between the States and certain of their 

1695 attorneys, questions arise with respect to the degree to 

1696 which settled expectations about levels of compensation can 

1697 be modified after the fact. It's an issue that, you know, I 

1698 am not prepared to comment on in terms of how it can be 
-+4 

1699 resolved. We are certainly interested in working in,) manner 

1700 that I indicated to Mr. Bryant on the question. 

1701 Mr. BARR. So the constitutional issue in your view is 

1702 simply a contractual one? 

1703 Mr. OGDEN. It is--

1704 Mr. BARR. The sanctity of whatever contract there might 

1705 be? 

1706 Mr. OGDEN. Contractual expectations can give rise to 

1707 certain property interests that the Government's bound to 

1708 respect in certain ways, and we just need to be careful in 

1709 looking at this issue that we're consistent with what the 

1710 Constitution requires. 

1711 Mr. BARR. Let's focus for a minute on the Constitution. 

1712 I notice that in your written remarks the word 

1713 "Constitution" doesn't appear nor does the word 
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1714 "constitutional" appear anywhere. Correct me if I am 

1715 mistaken. 

1716 

1717 

Mr. OGDEN. I hope you are mistaken. 

Mr. BARR. I read through it agai~ after your reference 

1718 to constitutional issues needing to be addressed with regard 

1719 to attorneys' fees. There are people, including myself, that 

1720 

1721 

1722 

1723 

1724 

1725 

1726 

1727 

1728 

1729 

think that there are some fairly fundamental constitutional 

issues with regard to this so called global settlement. 

There have been, over the course of recent national 

history, a couple of matters in which the Federal Government 

played a lead role in addressing legal matters that affect 

huge segments of our population, the Bell breakup back in the 

1970's and 1980's, an antitrust-based matter, asbestos 

litigation. 

Neither of those I think really provides the 

constitutional framework for what we are contemplating here. 

1730 If you feel otherwise, I'd be interested to hear that. I 

1731 think we're basically going into uncharted territory. 

1732 We have essentially the three branches of government just 

1733 sort of setting down, like at a table, and carving up an 

1734 industry, a product that is not illegal. Smoking is not 

1735 illegal. The product is not an illegal product. It doesn't 

1736 carry criminal penalties for its possession, as with 

1737 controlled sUbstances. 

1738 And I am also concerned not only with the separation of 
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powers--potential separation of powers problems here--but 

also blurring of other lines as well, for example between the 

way our country historically in its constitutional framework 

has handled civil problems as opposed to criminal. r don't 

think that the Congress could pass a law criminalizing 

possession of tobacco or use of tobacco. To my knowledge no 

State has. 

Yet it seems to me what's happening is the Federal 

Government and many of States' attorneys general are trying 

to do just that, sort of coming in through the back door. 

Do you have any concerns--does the administration have 

any concerns at all for constitutional limitations in the 

area of separation of powers and what we are getting into 

here, or in terms of blurring the lines between civil and 

criminal judicial proceedings in our country? 

1754 Mr. OGDEN. The constitutional concerns that I've 

1755 addressed in my testimony, and they are mentioned in a couple 

1756 of places, pages five and eight for example, relate 

1757 principally to questions about federalism, that is the extent 

1758 to which--

1759 Mr. BARR. I did see those. r do know that you 

1760 referenced federalism. 

1761 Mr. OGDEN. And we do say that any changes must be 

1762 constitutionally sound, and that is extremely important, and 

1763 the issues are issues about what can the Federal Government 
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do with respect to State institutions in terms of modifying 

them and under what circumstances can they do that. 

74 

I confess it has not occurred to me that there are any 

separation of powers questions with ,respect to the branches 

of government that are posed by--by the proposal. Certainly 

if there are specific concerns that you have, we would look 

at them, as we take any of these things very seriously, and 

as far as the questions of civil--

Mr. BARR. Closing off access to the courts would be one 

that would perhaps come to mind. 

Mr. OGDEN. Of course, Congress does have certain powers 

with respect to establishing what business the courts are 

open to conduct, and there are limits on that, but certainly 

any specific concerns that you have we'd be--

1778 Mr. BARR. None have come to the administration's mind 

1779 thus far? 

1780 Mr. OGDEN. Not with the separation of powers that I am 

1781 aware of, sir. 

1782 Chairman HYDE. With regret, the gentleman's time has 

1783 

1784 

1785 

1786 

1787 

1788 

expired. 

The gentleman from--we have nine more witnesses, folks. 

We've been two hours with this excellent witness, and I just 

merely give that as a little fascinating datum. 

iLaughter.j 

And it is not a misdemeanor to curtail questioning, and 
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1789 one might even get immunity if they would, but in any event, 

1790 Mr. Jenkins--and I am only picking on you and Mr. Hutchinson 

1791 because you are both Republicans, and I am more comfortable 

1792 jumping on you than Democrats. 

1793 Mr. JENKINS. Well, thank you, Mr. Chairman, and you 

1794 speak of this excellent witness, and I agree, and the lawyer 

1795 in me almost wants to go out and be on his side. He's badly 

1796 outnumbered. He's fielded questions from all around the 

1797 field here. I think he's a brave man. 

1798 My questions are a little more practical, and of oourse 

1799 they'll be fewer after the chairman's admonition, but "on page 

1800 five of your testimony, Mr. Ogden, the second paragraph from 

1801 the bottom, you say that "the legislation should make: 
i 

1802 compensation of victims more fair than historically hals been 
I 

1803 the case." 

1804 There's an implication that the trials that we've had 

1805 have not been fair relating to this subject. Is that true? 

1806 Mr. OGDEN. No, I didn't mean to imply that any 

1807 particular trials had been unfair, but there is a concern 

1808 that access to justice simply by the mechanics of what exists 

1809 within the system has been complicated over history. 

1810 Very few recoveries have been made in this area, and what 
$c."i+ 

1811 I intended there was what I was addressing with Mr. ~ 

1812 earlier which is the fact that under the arrangement, under 

1813 the settlement, funds would be set aside for compensation, 
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far in excess of what has previously been paid out, and it 

would be incumbent upon us to find out appropriate ways that 

injured parties who were deserving of it could receive some 

,of those funds. 

Mr. JENKINS. When we talk about setting aside 

compensation, let me ask you--we talk about fair trials. Has 

anybody thought of this aspect of this? We're going to have 

a fund out there. Nobody can keep from the minds of 

perspective jurors that this is case. 

Now aren't we, in effect, nationally pointing jurors in a 

direction about verdicts in any future cases? Is there any 

situation that's analogous to this in our law? Of course, I 

mean you could say insurance is similar, but I guess in every 

State the instructions of the trial judge are that there will 

be no mention of that, and it's not brought into the law 

suit. 

I don't know that that's the law in every State, but is 

1831 there anything that you can think of as analogous, and how 

1832 are we going to keep from the juror ultimately out there, in 

1833 the end result, from saying "Gosh, we've got the money for 

1834 this. Let's award a 'verdict. II 

1835 

1836 

1837 

Mr. OGDEN. What these are--

Mr. JENKINS. Excuse me. I am sorry. 

Mr. OGDEN. What these are of course, in essence, are 

1838 limitations on the amount of money that can be paid out in 

• 
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1839 any given year. And that's really how they function, at 

1840 

1841 

1842 

1843 

1844 

1845 

1846 

1847 

1848 

1849 

1850 

1851 

1852 

1853 

1854 

1855 

1856 

1857 

1858 

least as I understand it. 

Now it is true that under this arrangement, if they are 

not allocated in any given year, as I mentioned earlier, to 

compensation, they would be put to other public purposes, but 

these are, in essence, limitations on payment in a particular 

year, and I think as such may impose somewhat less of a 

concern than might appear if we really thought about this as 

a fund per se. 

Mr. JENKINS. All right. 

Thank you, Mr. Chairman. 

Chairman HYDE. I thank the gentleman very much. The 

gentleman from Arkansas, Mr. Hutchinson. 

Mr. HUTCHINSON. Thank you, Mr. Chairman. 

The administration's position, so far as you have 

indicated today, for comprehensive tobacco legislation I 

think is a significant step. I wish that step had come 

sooner in giving Congress the administration's position, but 

I think it is significant what you've said today, reflecting 

the administration's view on this. 

1859 I do agree with Mr. Gekas and others that the 

1860 administration needs to submit a piece of legislation. So, 

1861 add my voice among those other members that are requesting 

1862 specific guidance from the administration on this important 

1863 subject. 
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1864 Mr. OGDEN. I am taking notes. 

1865 Mr .. HUTCHINSON. Keep writing. 

1866 Another subject--Mr. Conyers and others have raised the 

1867 issue that there are documents still out there that have not 

1868 been disclosed, and he indicated he wants all the facts on 

1869 the table. And my question to you is, are you satisfied that 

1870 all relevant documents and information have been provided by 

1871 the tobacco companies? 

1872 

1873 

1874 

1875 

1876 

1877 

1878 

1879 

Mr. OGDEN. If I may, first--this is not the first moment 

that someone from the administration has indicated support 

for comprehensive tobacco legislation or these five points. 

The President outlined them in September, and this has been a 

position that's been indeed clear for some time, but--

Mr. HUTCHINSON. Could you get to my question, please? 

Mr. OGDEN. Yes, I just wanted to be sure that the record 

was straight on that one point, but the--remind me what your 

1880 question was. I am sorry. 

1881 Mr. HUTCHISON. The question is, are you satisfied that 

1882 all relevant documents and information of the tobacco 

1883 companies have been provided? If not, what do you believe is 

1884 out there? Where are we in relation to the disclosure of the 

1885 

1886 

1887 

1888 

information and documents? 

Mr. OGDEN. I think that ensuring ourselves that we do 

have full disclosure is extremely important. 

Mr. HUTCHINSON. I understand, but where are we right 
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1889 now? 

1890 

1891 

1892 

1893 

1894 

1895 

1896 

Mr. OGDEN. I really can't say. Certainly more 

revelations are coming out. More documents are being 

released all the time. I think what's important is that 

there be strong incentives and requirements that 

non-privileged documents be produced as part of this 

resolution. 

Mr. HUTCHINSON. Well, do you know--does the 

1897 administration know of any documents that the tobacco 

1898 companies have that have not been disclosed? 

1899 Mr. OGDEN. Well, certainly privileged documents, or 

1900 documents as to which there are claims of privilege, have not 

1901 been disclosed. We believe that there is an appropriate 

1902 

1903 

1904 

1905 

1906 

1907 

1908 

place for a valid assertion of the attorney-client privilege. 

Beyond that, I certainly don't have any specific 

information, but I think it is incumbent on us to make sure 

that all of it is produced. 

Mr. HUTCHINSON. And I agree. I think that there should 

be full disclosure, but I don't like just throwing out that 

unless there's specific items that Congress should address to 

1909 require full disclosure. If we're just throwing out words 

1910 then I think that's demagoging an issue. 

1911 The other--

1912 Mr. OGDEN. My impression is that there are at this point 

1913 a fair number of documents that remain under seal in 
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litigation, and so there is a role for making things public, 

making them more broadly available and all that. 

Mr. HUTCHISON. If the administration believes those 

should be disclosed, I would like to have a list of those 

documents, and I think that we ought to put pressure that 

they can be done. 

Another area of questions real quickly--there is historic 

precedent, is there not, for limitations on tort liability? 

Mr. OGDEN. Certainly many States have various rules with 

respect to that. 

Mr. HUTCHINSON. And including limitations that Congress 

has enacted on freedom from liability from vaccine 

manufacturers or limitations of liability in that area. 

Mr. OGDEN. I believe that's right. 

Mr. HUTCHISON. If the settlement is enacted, an 

individual would still be able to file suit individually 

to--under the settlement what would be the theories of 

liability that an individual could file suit on and what 

theories would be barred under the settlement? 

Mr. OGDEN. That's a question that might be best 

1934 addressed to the States' attorneys general. My understanding 

1935 is that with respect to future claims the law really wouldn't 

1936 be changed under the terms of the settlement, with respect to 

1937 what kinds of claims could be asserted. 

1938 Mr. HUTCHINSON. So an individual could file suit? 
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1939 Mr. OGDEN. On any legal theory, I believe, except to the 

1940 extent that that case is already in existence or settled. 

1941 That's my understanding, but many of the details are somewhat 

1942 sketchy, or at least in my mind are, and I think it'd be best 

1943 to get the answer from the folks who are more familiar with 

1944 it. 

1945 Mr. HUTCHINSON. The administration's budget included $65 

1946 billion from the tobacco settlement. Is that over and above 

1947 what would be used to fund, for example, assistance to the 

1948 tobacco farmers? 

1949 Mr. OGDEN. My understanding is that the nst.iSR :i s ·that ~ 

1950 ~ monies a~e the Fss~l~ sf the iHsFsassa ~t are 

1951 generated through these lump-sum payments and penalties, that. I 

1952 are designed to raise the price of tobacco, would be 

1953 dedicated to accomplish the purposes, including assistance to 

1954 tobacco farmers. 

1955 Mr. HUTCHINSON. I am out of time, and I thank the Chair. 

1956 Chairman HYDE. I thank the gentleman, and Mr. Delahunt, 

1957 who just came in, do you have any--you don't have any 

1958 questions, do you? 

1959 [Laughter.] 

1960 Thank you. Thanks very much. 

1961 Well, I want to thank you, Mr. Ogden. You've been a very 

1962 forthcoming witness, given the limitations of the situation, 

1963 and we thank you, and if we have more information, as I am 
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sure we will, we'll be in touch with you. 

Mr. OGDEN. Thank you very much, Mr. Chairman. 

Chairman HYDE. Thank you. 

82 

Now the next panel, panel two, the first witness will be 

Mr. Meyer Koplow of the firm of Wachtell, Lipton, Rosen & 

Katz. Mr. Koplow represents Phillip Morris and participated 

on their behalf in discussions which resulted in the proposed 

tobacco settlement we are examining today. He will be 

representing the views of the tobacco industry. 

We are pleased to have Colorado Attorney General Gale 

Norton as our second witness. General Norton is a graduate 

1975 of the University of Denver and its law school. Her prior 

1976 

1977 

1978 

1979 

experience includes service as Associate Solicitor at the 

U.S. Department of Interior, Director of the legal staff of 

the National Park Service and the U.S. Fish and Wildlife 

Service, and an appointment by President Bush to the Western 

1980 Water Policy Review Commission. She has also been recognized 

1981 by the American Institute of Architects as the Colorado 

1982 Public Official of the Year. 

1983 The panel's final witness will be former president of the 

1984 American Lung Association, Dr. Alfred Munzer. Dr. Munzer is 

1985 a graduate of.Brooklyn College and the State University of 

1986 New York Downstate.Medical Center. In addition to being 

1987 president, he has served at the American Lung Association in 

1988 the capacity of chairman of its Program and Budget Committee 
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INFORMATION NEEDED 

In order to prepare a compensation delivery model, we need information from HCFA, 
CDC, tobacco manufacturers, insurance companies, the State AGs, and others. 

I. What is the universe of present and future persons injured by tobacco-related disease? 

A. Deaths due primarily to tobacco use/exposure 

1. Number of individuals estimated dying from lung cancer, emphysema, 
other tobacco-related diseases over the last three years 

2. Number of individuals estimated to die annually in 2000, 2005, 2010, etc. 
from those same diseases. 

B. Diseases primarily caused by tobacco use/exposure 

1. Number of individuals currently estimated to be afflicted by particular 
tobacco-related diseases: 

a. Lung Cancer 
b. Emphysema 
c. Pharynx, larynx, diseases 

2. Number of individuals estimated to be afflicted by diseases where tobacco 
viewed as a contributing factor: 

a. Demographic information about individuals afflicted by diseases: 
b. Average age 
c. Sex 

II. Damages/Costs Caused by Tobacco Use/exposure 

A. Aggregate figures 

1. Health care costs per year --- is it $50 billion? 
2. Health care costs by disease 
3. Productivity lost --- is it $50 billion? 

B. Category figures 

1. Average individual health care claim 
2. Percentage of health care cost: 

a. Uninsured 
b. Covered by Medicare 



c. Covered by Medicaid 
d. Covered by workmen's compensation 
e. Multi~employer insurance 

III. Cost of Processing Claims' 

A. Workmen's Compensation Model 

1. Number of current claims processed by the states 
2. Estimate cost of the system 

B. Judicial system (DoJ attempting to develop) 

1. Number of tort/product liability cases filed 
2. Estimate of judicial time expended on tort/product liability cases 
3. Estimate of judicial budget resources expended on tort/product liability 

cases. 
4. Estimated cost of handling tobacco-related cases 

• These statistics do not directly relate to tobacco, but would be used in estimating the cost of 
processing tobacco compensation claims under various scenarios. 
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Mike McCurry statement 

Our position on liability limits for tobacco companies is what it has always been. We have said 
this many times -- I know I have said it many times from this podium -- and we are saying it 
once again in testimony to Congress this morning. We would prefer a comprehensive tobacco 
bill without any liability limits. We believe that tobacco companies should not have special 
protections, and that the June 20th settlement struck the wrong balance. But again, as we've said 
many times before, if we get everything else that we want in a tobacco bill-- if we get a 
comprehensive bill that satisfies each of the President's five principles -- then reasonable limits 
on liability would not be a dealbreaker. Our priority is to protect public health and particularly, 
to reduce youth smoking. We will consider legislation as a whole to determine whether it fully 
achieves that objective, and we will sign legislation that succeeds in doing so. 

• 
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Mike McCurry Statement 

Our position on liability limits for tobacco companies is what it has always been. We have said 
this many times -- I know I have said it many times from this podium -- and we are saying it 
once again in testimony to Congress this morning. We would prefer a comprehensive tobacco 
bill without any liability limits and look forward to the legislative proposal from Senator Conrad 
and the Senate Democratic Taskforce. We believe that tobacco companies should not have 
special protections, and that the June 20th settlement struck the wrong balance. But again, as 
we've said many times before, if we get everything else that we want in a tobacco bill -- if we get 
a comprehensive bill that satisfies each of the President's five principles -- then reasonable limits 
on liability would not be a deal breaker. Our priority is to protect public health and particularly, 
to reduce youth smoking. We will consider legislation as a whole to determine whether it fully 
achieves that objective, and we will sign legislation that succeeds in doing so. 
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White House Press Release 

PRESS BRIEFING BY SECRETARY OF HEALTH AND HUMAN SERVICES DONNA 
SHALALA , AND DIRECTOR OF DOMESTIC POLICY COUNCIL BRUCE REED 

THE WHITE HOUSE 

Office of the Press Secretary 

For Immediate Release September 17, 1997 

PRESS BRIEFING BY 
SECRETARY OF HEALTH AND HUMAN SERVICES DONNA SHALALA 

AND DIRECTOR OF DOMESTIC POLICY COUNCIL BRUCE REED 

The Briefing Room 

2:17 P.M. EDT 

MR. REED: I think we can go straight to questions. 
We're delighted with the broad bipartisan support we had her~ this 
morning, and broad support from throughout the public health 
community. We're also pleased that the House has agreed by voice 
vote to repeal the $50 billion tax credit in the balanced budget 
agreement. Now both Houses have agreed with the President. 

Donna.:-· do you have anything else to add? 
o· 

..... SECRETARY SHALALA: No. We're happy to take your 
questions. Yes? 

Q Are you talking about trying to change the current 
deal that takes effect, or are you talking about starting from 
scratch with legislation, no matter what the tobacco companies say? 
And if you are on the second, how are you going to handle the tobacco 
advertising portion of it? 

MR. REED: As we said -- as the President said this 
morning, we want to build on the settlement, we want to build on the 
hard work of the attorneys general. He laid out his plan today, his 
priorities, and we're going to work with Congress to achieve those. 
One of our goals has long been to restrict advertising and marketing 
aimed at kids. We have an FDA rule that's in court on that score. 
And we'd also like to see at the end of the day further voluntary 

0210519811:44:57 
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penalties. I think the point that we have made is that you need a 
comprehensive strategy. That's the first point that the President 
made. You need a comprehensive strategy so that while each committee 
will take up a different part of the President's proposals, it's 
necessary that we watch all the parts at the same time if we really 
want to bring down youth smoking. After all, that's what this is 
about. 

Q I don't think the President said anything this 
morning about liability protections for the industry, and so, where 
do you stand on that? And if you don't intend to support that, do 
you think you could get a comprehensive bill through Congress without 

SECRETARY SHALALA: Actually, he was asked about that 
today. 

MR. REED: Yes. I think what he said was that we were 
willing to look at caps on liability, but we want to make sure that 
Congress enacts legislation that fulfills the five principles that we 
laid out in the plan this morning. 

SECRETARY SHALALA: The point the President was making 
was he put on the table what he wants from legislation, and other 
parties including the tobacco industry will be putting on the table 
and presenting to Congress what they want. But the five points that 
he laid out are the core of what he believes we need to reduce 
teenage smoking. 

Q Secretary Shalala, after all the notoriety and pressure 
on this issue of advertising targeted at teenagers, to what 
extent is the industry still doing it and can you give some examples? 

SECRETARY SHALALA: Obviously, the most obvious targeting and 
the clearest one that was identified was Joe Camel. We have believed 
for a long time that glamorizing tobacco, particularly as it impacts 
on young girls, is something -- making tobacco hip and cool is 
something that affects teenage behavior. And that's why the 
advertising rules that we laid out in the FDA reg were focused on 
those places where young people would see the advertising. And as 
long as there are -- I think something like a third of all the 
seniors in high school in this country are smokers, smoke at least 
for some part of a month, according to our measurements -- we're 
concerned about any advertising that makes smoking look glamorous, 
look cool and look like what hip people do. So it's not just the 
cartoon characters, but the broad effort that has an effect on 
teenager's behavior. 

Q Bruce, the tobacco industry statement so far today 
has been negative on what the President said, but somewhat 
noncommittal, saying they want to work it out. At the end of the day 
are you prepared to impose legislation over the wishes of tobacco, or 
must this comprehensive settlement, by nature, be consensual? 

MR. REED: We want to work at comprehensive tobacco 
legislation with the Congress. We'll do it in a bipartisan way. 
We've laid out our priorities. I can't tell you whether at the end 
of the day the tobacco industry will be there or not. They carne to 
the table in the first place. There are clear incentives for them to 
get comprehensive national legislation. But we clearly have some 
differences. 

Q But that didn't really answer the question, I think, of 

0210519811:44:57 
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Q And then you've doubled it. 

SECRETARY SHALALA: But, again, our emphasis isn't on 
the money. Our emphasis is on the results. And that is, we have 
never been about let's raise some money so we can pay for public 
health. We want to put everything in place that we can to reduce 
youth smoking. 

Q So if you monitor consumption by brand, could you 
conceivably have $1.50 penalty put on Marlboro and then nothing put 
on Lucky Strike or Winston? 

MR. REED: I think we'd like to see a combination of 
industry-wide penalties and some company by company. The 
brand-by-brand surveys are just beginning this year, so we need to 
see what kind of data we get on that. But it would be a combination. 

Q Concerning the liability protections, the deal 
provided for banning future class actions and state attorney general 
suits, caps on annual liability, punitive damage, eliminating that. 
Which of those, or all of those are you willing to go along with if 
all the guidelines that the President set down this morning are met? 

MR. REED: Well, I think, as I said earlier, we would 
condition accepting any limits on liability on getting the rest of 
what we're after. We had some concerns about certain aspects of the 
liability scheme in the settlement. For example, it put a cap on 
future punitive damages, damages for future misconduct -- which we 
think is a mistake. But we'd have to look at the whole package. 

Q Bruce, why shouldn't the penalties be called taxes? 

MR. REED: I think that, for one thing, the responsibility for 
paying these penalties comes first and foremost on the industry. All 
of the -- whether you're talking about a tax, an annual payment or a 
penalty, it ultimately has the potential to be passed on to the 
consumer. And in this case, that may well serve the overall goal of 
reducing cigarette consumption. 

THE PRESS: Thank you. 

END 2:38 P.M. EDT 
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White House Press Release 

REMARKS BY THE PRESIDENT ON TOBACCO SETTLEMENT REVIEW 

For Immediate Release 

10:55 A,M, EDT 

THE WHITE HOUSE 

Office of the Press Secretary 

REMARKS BY THE PRESIDENT 
ON TOBACCO SETTLEMENT REVIEW 

The Oval Office 

September 17, 1997 

THE PRESIDENT: Thank you very much, Mr, Vice President, 
Secretary Shalala, Secretary Glickman, thank you for your work. 
Thank you, Bruce Reed. I'd like to say a special word of thanks 
to David Kessler for the work he did -- historic work he did at 
the FDA when he was here. Thank you, Dr. Koop, and members of the 
public community who are here. To members of Congress, the Attorneys 
General, the representatives of plaintiffs in the private litigation 
-- and we have one of the injured parties here representing all of 
the them. 'We thank all of them for coming today. 

This is a time of prosperity and hope and optimism for 
America, with our economy improving, making progress on our social 
problems, our efforts to lead the world to a more prosperous and 
peaceful future making headway. But I think we all know that this 
country still has some significant challenges, especially in the 
health field. And if we think about what we want America to be like 
in the 21st century, the health of our people and especially the 
health of our children must be paramount in our thinking, in our 
vision, and in our efforts. 

That's why, a year ago, I worked with the FDA and we launched 
this nationwide effort to protect our children from the dangers of 
tobacco by reducing youth access to tobacco products, by preventing 
companies from advertising to our children. 

The purpose of the FDA rule was to reduce youth smoking 

02105198 11 :46:53 
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would be willing to work with us. But we cannot have the FDA 
crippled here, and we have to have real and meaningful penalties if 
the targets for youth smoking are not met. And so I feel very good 
about that. 

I think the Congress -- I think it's highly likely that 
they will take action_ When they take action depends, I think, upon 
when they can work through the issues for themselves and how they 
decide how to divide up the work among the committees. But it's not 
too soon to start. We could have hearings on this fairly soon, and I 
would hope to work with the Congress to develop a bill that would 
embody these principles. 

Q Mr. President, you haven't said what you're willing 
to agree to for the tobacco industry. Are you will to agree to 
immunity from future liability? 

THE PRESIDENT: Well, I don't think they've asked for 
future liability, I think they've asked for immunity from liability 
for past suits. And the question there would be, what are they 
willing to agree to. They need to come and meet with us. We need to 
discuss it, and we need to see whether we can embody these five 
principles. These are the things I'm interested in. 

To me, I'll say again, this is not primarily about 
money. This is about changing the behavior of the United States, 
both the behavior of the tobacco companies, the behavior of the 
American people, the future behavior of our children. I'm trying to 
create an environment here with these five principles that I believe 
would achieve that. And if they want to be our partners in it, I 
think we can get there. And I hope they will be. 

Q Are you willing to put your prestige on the line to 
ensure that this becomes law? 

THE PRESIDENT: Well, I think my personal prestige on 
this has been on the line for more than a year now. (Laughter.) 
There for a while, I thought more than my prestige was on the line. 
(Laughter.) You know, for a person involved in public life in 
Washington today, personal prestige may be an oxymoron. (Laughter.) 
But at least you still have your neck most days. 

Q What do you say to the people 

Q -- protect the well-being of tobacco farmers 
sounds like you're going to take away their livelihood. 

THE PRESIDENT: Well, there are a number of things which 
can be done, and I don't want to get into the details. Secretary 
Glickman can talk about it. But we have had farmers in various 
sectors in our agriculture society facing constricted incomes before, 
and we have done things which helped them. There was a -- for 
example, I remember a few years ago something that affected dairy 
farmers in my state. There was a massive buy-out program for dairy 
farmers, and in a lot of states like Arkansas, there were any number 
of small farmers that were having a very difficult time who had a 
chance to start their life on a different basis. 

I don't want to minimize this. Tobacco has a very high 
return per acre. So it's not a simple thing. You can't just say to 
a tobacco farmer to go plant soybeans, even if the soil will hold 
them. This is, from an agricultural point of view, economically 
complex. But, nonetheless, we have a responsibility to these people. 
They haven't done anything wrong. They haven't done anything 
illegal. They're good, hard-working, tax-paying citizens, and they 

02/05/98 11:4(' 



THE WHITE HOUSE 

WASHINGTON 

February 5, 1998 

MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

SUBJECT: SECRETARY SHALALA'S REPORT ON WELFARE REFORM 

The attached memo from Secretary Shalala provides a good update on welfare reform. 

Among the most interesting findings: 

• The stunning caseload drop continues -- 2.4 million in the first 13 months of the 
new law. Twenty one states have dropped by 25 percent or more in that time. 

• There has been no "race to the bottom'~ -- states are s endin 
than in 19 states are meeting the maintenance of e 

e we are aw, and 20 states are exceeding it. 

• Many more recipients are now working. State evaluations show a substantial 
increase in the share of people who leave welfare for work (from 45-50 percent 
tpder AFDC to up to 60 percent now), even as record numbers leave the rolls. 

• There is little evidence of hardship amon those who are sanctioned for not 
meetmg program ru es. nl nine states have ado ted lifetime limits of less than 
Ive year~. 

• Forty states have enacted policies to make work pay, generally by increasing 
earnings disregards so families can keep their welfare subsidy while earning more. 

• About a half dozen states (CA, NY, MD, OH, FL, CO, NC) are devolving key 
decisions to the counties. 

Something not mentioned in the memo, but discovered from the new state financial data, 
is that seventeen states have created state-only welfare programs to which TANF work 
requirements and time limits don't apply. 
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Betoro tb. SeAat. Indio Affah'. COllllllitt. •• h> '- ... ~o - ~· .... rtu .. _\,t-

FCibruil..-y 12, 1996 _"' ...... k 1f(~ 

Chairman Njqh~hora. gamp~ell, ViCH Chairwan Inouye. and 

KeJIlbers of t:hA OOllQllittec, good l1Iorn.l.ng ana thank you for .inviting 

the Dopart.me~t of JUDtioe to te~tiry today. I am Thomas 

LeClair"" Db'oertol' of tho Oft.1t.;. of 'l'rillal JUstice, Department or 

Just:i.e •• 

At: the outaat, I should emphasize that I alii here today to 

briefly 4iescul!i" oUl,- p:t:toliminllry views on Federal Indian law and 

policy ao it relateto to various leqislative proposals concerninq 

the l1larketin9' eale, and regulation of tobacco. The views that I 

o~preS5 today ~ra limited to Federal Indi~n law and policy 

issue., anll ISre not intended to 5et forth a general 

AcllUinillt:r.' .. tion pol;!.cy position on tho proposod tobacco 

leqillllcst.lon. 

~.. rZDBRAL TRUST RZSPON8IBtLITY AND GOVE~NT·To-GOVERNMBNT 
RBLATIO.S W!TH !KDIAM RATIONS 

Wben wor~inq with Indian nation~ it is i~portant to bear ill 

mir>d the fUndamental princ:iples thllt. 'JUida the Fodera 1 

Government' s relations with Ind; "In trib"" ana nllt,tonl!;. 

The United States has" lmiqua legal relationship with 

Indian tribes as Bet forth in thCl Conot1tution, t:r:toatias, 

statutes, court dacifli.onll. eXCIoutive order .. , ·dlld administrative 

action. Since t.he P.ormatiol1 of the tlnion, till' United Statos has 

reooqnized Indian tribQa aD ~omclltic dep.nu~nt nations under its 

protection. LA.... Treaty with the DalawaL'., Nat1on, 1778. 7 Stat. 

13; ~.roka. NAtion y. Ceorqig, JO U.S, (~ Pet.) 1 (1831). In 
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hun~redll of tr9atie. ana d9reemenCs, our Nation quaranteed the 

riqht of Indian tribe .. to the "h:l.9'hest Ilnd best" fortll of 

qovArnment -- eelf-g'avwrnment. Ex Pa(ta Crgw Dpg, 109 U.S. 556, 

0;';8-69 (111"'3). 

congress hee ~QknOWleQged that "the United states has a 

truBt reeponaiullity to [Indian tribes] that includes the 

pJrot.eotioh or the sovereignty of eacb tribal government." ~ 

~, 2~ U.S.c. § J601(2): ate alBO 35 U.S.c. §§ 450, 1451, 1601, 

2~Ol-2~02, l7Ul, and 4101. Under our Federal trust 

resvonBibi11~y to protect Indian natiohs, the United states 

IIlloIIlQ exercise the highest standard of car .. concerning tribal 

yovernment authority. 

'.1.':11. AQnJinistration and the J\ttorney General respect and 

honor t~e co~ltments of the United State. to Indian nations. 

ThUll, both CQnqra.s and t~e Executive Branch have recognized the 

1mportance of working with Indian nations on isauGB concerning 

tribal government, trust resources, and Indian treaty rights 

within the framework of ~overn~ant-to-governm.ht relations. He 

rospectfully submit that any legislation in this area relating to 

tribal governments should be oonsistent with Federal government

to-government relations with Indian nations and the statuB of 

Indian tribes as domestic nations under the protection of the 

Unit""d States. 

DlnI'l:IIl:7J:OHS 

In any legielative proposals, we believe that the te~ 

."Indian tribe" should be defined _ither by reference to t.hA 

2 
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definition But rorth in the Indian Selr-Determination and 

Education A~siBtance Aot, ~5 V.S.C. § 450b, Or tbe Fe~erally 

n.eoqni~~d lnd!an Tribe ~i.t Act, 25 V.S.C. § 479a. Reportinq on 

the Federally Reco9niZed Indian Tribe List Act, the House 

eommittee on Resources emphasized the importance of federal 

cQcoqn1~ion to rndi~n tribes: 

lFederal r.co~nition ia a) tormal political act[l] it 
. permanently establishes " 'lovernm",nt-to-qovernm.mt 
relationship between the united states ~nd the 
rflcoqnizGd tribe. "8 II IIdr.1lIl .... tio dopcnci .. nt n~tiun," and 
imposes on the government a fiduciary trust 
relationship to the t.~ibe, and its member •• 

H.R. Rep. 103-781, 101~d Con9., 2nd Sese. (1994) at 2/ 1994 

U.S.C.C.A.N. 3768, ~7~9. 

If the tarmll "Am.n:-ioan :rnd!an" Ilnd "Alaska Native" are used, 

we rec.OIIIlI\end thilli-. tholla t",rJIIO bo ""fillet! by rererence to the term 

"Indilln" under 25 U.S.C. 5 4S0(ci), wllleh :115 bailed on tribal 

membership In III tedera1ly ~ecClgni~~d tndian tribe. Morton y, 

Mal1cori, 417 U.S. 635 (1974) (tl'lbAl malllb&rship is a "political 

IIt .. ~U",1I rel.to" to ~n. statuljI ot IncUan tribe. 118 governmentSl). 

TRIbAL azGOLATORY A~BOaITY 

All dOJlloatie depemtl:!nt nationa, Indian tribes are distinct, 

QOlf-~ov",rning politi~al communities that possess governmental 

authority over tln.lr melllt:lers Ilnd their tert"itory. Merrion v. 

Jipo£i11a Apach. Triba, 450 u.s. 130, 141 (1982). Indian tribes 

have plenary ~uthorlty over Indians, JAa 25 U.S.C. § 1302 (Indian 

tribes posa~5s criminal jurisdiction over all Indians within 

tribcol tel;·cltory), anti possess: civil authority over the conduct 

ot hon-rn~1an8, wno enter tribal lands or engage in commeroial 

3 
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rela~tons wi~h the tribe or ita memberS. Kerr MCGel y. Navajo 

Nation, 471 U.S. 19~ (1'65): Mpn~ana V, United stat@s, 450 u.S. 

1>44 (US1).! 

Po 7/13 

A~oordinq1y, !f tobacco legislation is enacted to establish 

minill\\lm ~.derIll1 law reqUirements to,: the manufactur., marketing, 

dimt~ibutiall, and sale of c1qarettes, Indian tribes should have 

the opportunity ~o establish tribal law requirem.nts for Indian 

count~y uonsistent with the federal minimum standards. 18 ~oS.C. 

§ 1151 (Indian country d.rined). rribal legislative authority 

sll:Juld not De lil!lited by stilt. law requirements, and atate law 

requirem.nts ahould not be incorporated by ref.rence in Indian 

country becllIu.e Indian peopl •• have "the right to make thoir 0101" 

laws and be ~l.d by then." willins y, Lie, 358 U.s. 217 

(1959). 

consiatent with the F.deral Indian Self-Determination 

policy. le9ialatlon shOUld provide tribal government institutions 

with the opportunity to enforce federal and tribal law 

~.qui~mente relatinq to tobacco within Indiah country. So~. of 

the .maller tribes may not have the r'9ulatory infrastructure in 

place to entorce tobacco regulatory laws at this time, so tobacco 

leqialation might include some type of federal Certification 

procesS by the secretary of the Interior (Or Aqricultu~e) to 

determine whether an Indian tribe has the governmehtal 

1 An Indian tribe may also retain civil authority over th~ activities uf non·lndians on 
non·Indian lands within its reselVation, if the activities threaten the tribe's political integrity. 
economic security, Or helllth and wc:lfafl:o Montana 1', Unitsd StAseS, ~o 

4 
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intra.t:n1ct\lre necessary to enforce the 1a",s.2 If the Secretary 

~akea ~he requisite cert1ficatIon, then the Ind1an tribe should 

bo recognized a. the frontline authority for tobacco regulation 

in India'l count:ry. 

It tne ~.cr.tary does not make the necessary certification, 

the Fco~ and Drug Administration (or other federal agQncy) shOQld 

b. authorized to 'enforce federal tobacco laws in the applicant 

tribe'S Indian country. An Indian tribe should have an 

opportunity to reapply for tho necessary federal certification, 

10 that it may perform, tobaoco regulatory fUnctions when it. 

tribel 90vernment institutions become capable of doinq 80. 

Pina11y, even where Indian tribes are certified as capable 

of enforoing federal and tribel tobacco reg~latory laws, the 

Federal Govern=.nt should retain concurrent authority to enforce 

fed.ral law. (states should not be delegated federal regUlatory 

authority in rmtian country in the absence of tribal consent 

beCAuse that would infringe on tribal selt-qQvernment. ~. ~5 

U.S.C. § 1326 (Indian people must, by referendum, approve any 

extension of state authority in Indian country u~d.r Public r~w 

280)1 Washington'y. Conf.derated Tribeg of the colville 

Reservation, 447 U.S. 134 (1980) (tribal qovernments orA not 

2 This certification process should focus on tribal l!IuvernmcntBI infrastructure. and nOI 
a comparison to state and local governments, because Indian tribes have distin<1t tribal 
government illlltituuom bascu on theIr f1Nn unique histories. 
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dependent on, ur sUbordinate to. the states).') 

AE8.RV.T~OK GB"RA~ED ~UB 

o~8e4 un the united states' recognition of tribal rights to 

a.lf-government, Indian tribes and reservation Indians qenerally 

are .x~pt rrom st4te requlation and. taxation in Indian country. 

~~, caliCorn!. y. CAbalan Band of Mission IndiAni. 480 U.S. 

202 (19tl'l) (r8qulation): Moe y. saHlh & Kooten;d., 425 U.S. 463 

'(1974) (~axation). In addition, when Indian tribes and Indiana 

generate value on their reservations, tederal law may also 

preempt state taxation of non-Indians enqaged in Indi~n commerce. 

~ White Mountain Apach, Tribe v, Bracker, 448 U.S. 136 (1980) 

(non-Indian engaqed in reservation timber production with Indian 

tribe was exempt from .tat. motor fu.l taxation). 

In New Mexico y, Mesoalero Apache Tribe, 462 U.S. 324 

(1983), tor example, the Supreme Court held that non-Indian 

hunters using a tribal huntinq enterprise on reservation lands 

were exempt from state hunting regulations. The court explained 

tbe basis for its decision as follows: 

The Tri~e has engaged in a concerte~ and suatained 
und.rtaking eo develov 4nd ma"oqe the reservation's 
wildlife and land resources specifically for the 
benefit or ita =emb~rs, The project qenerateo funds 
for essential tri~al services and provides employme"~ 
fo~ mombers who reside on the reservation. , •. The 
Tribal enterprtse in tnis ca ... cl,arly involves ""l!Il.UQ 
'i/oIlO1'ated on Ute reservations by activities involving 
the Tribe." 

3 Indeed, the States have Ofulll been hostile to lribal self-governance. United States 
v, Ka!tR!JYI, 118 U.S. 375 (1886); see ala" Cberokee Nation Y. Georgia. 30 U.S. (.~ Pi'll.) 1 
(11131). 
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lAo ~~ 340. Acoordingly, the state had no 8uthority to impose 

lioensft ra~uirementa ana fees on non-Indiana utilizing the 

valuable huntinq resources generated by the Tribe on it~ 

r ... u&vat10n. 4 

It is possible that some Indian tribes may raise tobacco, or 

engage in manu(aoture of Native American tobacco products. If 

80, trical sales may be oonsidered to be based on reservation 

value, and reservation sales of products based on such value to 

non-Indians ,",ould then be exempt from state ta>cation. Any 

legislation in this are. shOUld, conaistent with the regulatory 

objectivea Of the statute, preserve that avenue ot development 

for Indian tribes under the Indian self-determination polioy. 

v.aoT8C~tO. OP AKBRICaa INDIAN RBLXBIOUS USES OP ~OBAOCO 

For centuries, tobacco baa baen considered essential to the 

practice of American Indian religiona as well as to the 

preservation of Native American culture and tribal identity. In 

order to protect this relig!OU8 exercise from government 

interference, reliqious use of tobacco by members of federallY 

recognized tribes should be exempted from any compreheneive 

tobacco leqi.lation. 

The Supreme court "has 10n9' recognized that the Q'cvernm .. nt 

may (and sOllletimes must) aocommodate reliqiou5 practiCp.R and that 

4 In contI'llS!. where Indl;m tribes mW'ket prepackaged goods, without adding 
reservation value, non-Indian consumers may be required to pay non-discril1linato!), ~tMe 
sales taxes, WM!J1uW1on v. Cllyille,44" U.S. 134 (1980) (prepackaged cigarettes). 
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it IIIl1y de 110 wlt.hout viOlating the Establishment Clause.'" The 

aocommodation ~octrLne perm1ts the qoverhment to single out 

r@liqion for sp .. ".lal t;reatment under certain circwnstllnces in 

ncd$r to lttt II generally applicable regulation, BUch as tobacco 

ra~ulation, that lDiqllt burden t.he exercise of religion. 

Further, thG special qovernment-to-qovernment relationehip 

Datwoen the federal qovernment and federally recoqni~e4 trib6S 

permit. Cong~.8. to enact leqi.latton that recoqnizes and 

prot.et~ the unique aspeots of Indian tribaa. 6 Traditional 

tribal religious practic •• provi4e one such unique aspect ot 

tribu.. ~n light ot this, the federal ~overnment may ensure that 

its actions aerY. to pre.erve rather than to de.troy Indian 

rellq10n and oUlture. 

~b. epecial relationship between the United states and 

Indian tribes provides the underpinning of el.ment~ of a numDor 

ot federal statutes, such as the A~erican Indian ReliqiouB 

l"reedoJII Aot l\I!Iondl!lents, 42 U. S. C. 1996a, Nl\tional flistoric 

s Corporation of Presidins Bishop of Cburch of Jesus Christ of Latter-pay Saints v . 
.AIruU. 483 ns. 327, 334 (1987) (quulill8 Hobbi~ v, UnenwlQl!lI!pm &!Pals Comm'n of 
Eli" 480 U.S. 136, 144-45 (1981». 

6 Mqrtoo y. MllJ)cari, 417 U.S. 535 (1974) (preferet\(lI\s for federally recognizee Indian 
tribes Itl'e subject to less exacting scrutiny under the Equal Protection Clause than racial or 
ethnic preferences becalJ~e of the historiC/l,I and puliticill relationship between tribes and the 
federal government), Two Co\U1S of Appeals have extended M0rI0o', logic to the 
E.qtahHsbment aause Gl)nteAt. In Rupen Y. Director. U,s. Fish Ina. WiJdllfe Servls;e, 9S7 
F.2d 3Z (1st Cir. 1992) (per curiam), the First Orenit upheld au oICemptluJI for federally 
rCCQgnW:d In(llan tribes from the federal crlminal prohibition on the p05Scssion of eagle 
feathers. The Fifth Circuit. In Peyote ~ Church or Qod. Inc;, V ThOmbutllb, 922 F.2d 
1210 (Sth elr. 1991), similarly upheld exempt/OD! for the Native American t:h\lrch from 
federal snd state lawz prohibiting peyote possession. 
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P~.mQrvation Act, 1e U.S.C. 470, and the Native American Graves 

~rote~tion and R6~atrlut1on Act, 25 U.S.C. 3001. These statutes, 

and othero, r.co9ni~e the singular Characteristics of Native 

A~.rioan oulture an4, therefore, cOhtain provisions tailored to 

protect Native American cultural artifacts. A legislative 

axelllpt,ton tor 'tne reli9ious use of tobacOQ similarly recognizes 

~am. of Ule alfferentlatinq characteristics of Indiah reli9ion. 

The Oepu~tment ~a4ieves therefore that .- in addition to the 

accommodation aoctrine -- the speoial relationship empowers 

Cungress to protect the reliqlous ua. of tobaoco by members Of 

federally.recogntzed tribes. 

Finally, the history of attempts by the united states to 

cur~a11 Indi~n reliqiou5 .~ercie$ provide an important 

justification for protecting Indian reli9ious exercise trom 

further incursion. The mandate to protect reliqious liberty is 

deeply rooted in t~i. Nation's constitutional heritaqe. A~.rican 

Indian reliqions, regrettably, have not always benefitted from 

the First Amendment's protection ot the exercise ot religion. 

For example, from l8~4 throu~h the 1930's, tn. federal qovernment 

banned "[tJbe 'sun-danoe' • , • and all other so-called feasts 

Ilasimilating' thtlreto," as well as "(t lhe usual practices of so

called 'medicine men. '" Regulations of the Indian Office 106 

(la~4). Aqainst this backqround, it is important to incorporate 

protections for American Indian reliqious u~eG of tobacco in 

order to prevent unintended infringement on American Indian 

freedom or re11qion. 
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Mr. chairm~n, that coneluQes our preliminary V1e~B on the 

Indian provisions ot the proposed tobaoco &ettle~ent. At this 

time, I wou~d be happy to respond to any questions that you may 

have. 

2/10/98 
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PREPARED STATEMENT OF DAVID W. OGDEN, COUNSELOR TO THE 
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE 

Mr. Chairman, I am pleased to testify today on behalf of the Department of Justice 

" regarding two SUbjects. As initially requested, I will be testifying concerning First 

Amendment issues related to the FDA's. advertising regulations and the litigation 

concerning those restrictions. In addition, the Committee has requested that 1 address the 
J 

civil liability provisions of the proposed tobacco settlement. 

I. Advertising Restrictions 

A. Background 

The Department of Justice is currently involved in litigation in which the FDA's 

restrictions have been challenged on statutory and constitutional gro\Ulds. In such 

circumstances, it is the longstanding practice of the Department not to elaborate ,on the 

legal positions we have taken in litigation; our briefs speak for themselves. Accordingly, I 

have provided to the .committee copies of our district court brief in the abovementioned 

case. Nevertheless, because Congress is considering the enactment of comprehensive 

tobacco legislation that would reaffirm the FDA's authority and impose advertising 

restrictions similar to those that are being challenged, the Department has determined that 

it is appropriate for me to appear today to sununarize the arguments that we have made in 

court in defense of the constitutionality of the FDA advertising restrictions. I cannot, 

"~owever, provide elaboration of our arguments beyond the confines of our briefs. 

That limitation does not, however, prevent me from explaining how critically 

important it is for the health of our children that the FDA have the "authority to regulate " 
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the marketing and advertising of tobacco. As the FDA found after one of the most 

extensive rolemakings in history (including submission of more than 47,000 pages of 
, , 

comments from the tobacco industry), the FDA concluded that death and disease from 

tobacco products can best be eliminated by reducing the number of chilcb:en and 

adolescents who oegin to use Cigarettes and smokeless tobacco. Every day, 3,000 more 

young people begin smokin~ regularly, and at the present rate,' 1,000 will die prematurely 

as a result. As the FDA found, tobacco use is a "pediatric disease" because most adult 

smokers 'become addicted during childhood. OVeJ:' 80%' of adult smokers started when 

they were children or adolescents. 61 Fed. Reg. 44421. 

Restrictions on access -- it is illegal to sell cigarettes to nUnors in all 50 states --

are not enough, however, to stop children and adolescents from begiuning to smoke. 

Young people have access to cigarettes and smokeless tobacco from many sources and, as 

the FDA concluded, advertising targeted at children and adolescents plays a significant 

role in young people's decision to use tobacco. Children and adolescents are highly 

vulnerable to the sophisticated marketing techniques employed by the tobacco industry 

and do not fully understand the serious health risk. Seventy-five percent of youth smokers 

are addicted, and it is extraordinarily difficult for them to stop using tobacco products as 

adults. 

The susceptibility of young people to tobacco advertising has not been lost on the 

tobacco industry. Internal company documents demonstrated the industry's intention to 

target young smokers and so-called pre-smokers. For example, one document from RJ. 

Reynolds stated that "if our Company is to survive and prosper, over the long-tenn we 
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must get our share ,of the youth market." Another document recited that "[e]vidence now 

available ... indicate[s] that the 14 to 18 year old group is an increasing segment of the 

smoking population. RJR must soon establish a successful new brand in this market if 

our position in the industry is to be maintained." 

The evidence before the FDA of the impact of tobacco advertising on youth 

smoking was substantial. Numerous studies and surveys showed that "children are 

exposed to substantial and unavoidable advertising, that exposure to tobacco advertising 

leads to favorable beliefs about tobacco use, that advertising plays a role in leading young 

people to overestimate the prevalence of tobacco use, and that these factors EIl"e related to 

young people's tobacco initiation and use. " 61 Fed. Reg. 44488. Two recent and 

comprehensive analyses by the National Academy of Science's Institute of Medicine and. 

the Surgeon General found that tobacco advertising plays a significant role in the 

decisions of young 'people to use tobacco products. Moreover, the American 

Psychological Association concluded that "color and imagery in advertisements" greatly 

affected young people because "they generally have less information-processing ability 

than adults," and that tobacco advertising directly exploits this deficit. 61 Fed. Reg. 

44468, 44488. 

Indeed, advertising campaigns employing appealing imagery have been particularly 

effective with young people. The "Joe Camel" campaign, featuring a fanciful cartoon 

figure, had a dramatic effect on Camel's share of the youth market, increasing it from less 

than 3% in 1988 to more than 13% by 1992~ During the same period, the campaign had 

no effect on Camel's shEll"e of the adult market: Moreover, 30% of three-years olds and 
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more than 90% of six-year-olds were able to identify "Joe Camel" as a symbol for 

smoking. 61 Fed. Reg. 44476-78; 60 Fed. Reg. 41333. 

Faced with this disheartening evidence, the FDA concluded that "cigarette and 

smokeless tobacco advertising has a powerful appeal to children and adolescents," 61 Fed. 

Reg.A4471, and that "the pervasiveness and imagery used in industry advertising and 

promotional programs often obscure adolescents' perceptions of the significance of the 

associated health risks and the strength of the addictive power of tobacco products." 61 

Fed. Reg. 44571. Thus, in addition to regulations designed to sharply curtail the access of 

young people ,to tobacco products, the agency concluded that advertising restrictions are 

necessary to "ensur[ e] that the restrictions' on access are not undermined by the product 

appeal that advertising for these products creates for young people." 61 Fed. Reg. 44465. 

Further, the FDA determined that "[t]o be effective, these restrictions must be 

comprehensive." 61 Fed. Reg. 44489-90. Indeed, empirical studies in other countries that 

have restrictions on tobacco Bdvertising have shown that such restrictions, "when given 

appropriate scope and when fully implemented, will reduce cigarette and smokeless 

tobacco use among children and adolescents." 61 Fed. Reg. 44493. 

For these reasons, pursuant to its authority to regulate "restricted devices," 21 

U.S.C. § 360j(e), the FDA promulgated regulations that require a black-and-white, text

only advertising format, except in adult publications and adult-only facilities; ban outdoor 

advertising of cigarettes and smokeless tobacco within 1,000 feet of schools and public 

playgrounds; prohibit tobacco companies and distributors from selling or distributing non

tobacco products, such as hats and t-shlrts, bearing a tobacco product brand name or logo; 
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and prohibit the sponsorship of athletic, culturil.l or other events in a tobacco brand name. 

See 61 Fed. Reg. 44617-18. These rules would combine with the longstanding statutory 

prohibition on radio and television advertising .of cigarettes and little cigars, 15 U.S.C. § 

1335, to dramatically reduce the impact of tobacco advertising on America's young 

people. 

The tobacco manufacturers and others immediately challenged these regulations on 

statutory and constitutional grounds in the United States District Court for the Middle . 

District of North Carolina. The district court found that the FDA does have the general 

authority to regulate the manufacture, sale and distribution of tqbacco products, but 

nonetheless ruled that the agency lacks the authority under § 360j(e) to impose advertising 

restrictions on the sale, distribution, or use of tobacco products. Coyne Beam. Inc. v. 

FDA, 966 F. Supp. 1374, 1397-1400 (M.D.N.C. 1997). In light of this statutory decision, 

the court had no occasion to reach the First Amendment issues. Id. at 1400 n.33. The 

parties in the Covne Beam case filed cross-appeals to the United States Court of Appeals 

for the Fourth Circuit. The Court has yet to issue any ruling. 

B. First Amendment Analysis 

Prior to 1976 the Supreme Court did not view the First Amendment as protecting 

commercial speech. See Valentine v. Christensen. 316 U.S. 52 (1942). Accordingly, the 

Court did not even mention the First Amendment when, in 1932, it upheld a statute that 

prohibited the advertisement of cigarettes on billboards and street-car placements. Packer 

C~lp. v. Utah, 285 U.S. 105 (1932). In 1965, Congress banned outright the advertising of 
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cigarettes on television and radio. See IS U.S.C. § 1335. In 1972, the Court summarily 

affirmed the constitutionality of that statutory ban. Capital Broadcasting Co. v. Acting 

Attorney General, 405 U.S. 1000 (1972), summarily affirming Capital Broadcasting Co. v. 

Mitchell. 333 F. Supp. 582. (D.D.C. 1971). In 1976, however, the Supreme Court 

changed course and held that comrneicial is deserving of some measure of protection 

under the First Amendment. Virginia State Bd. of Pharmacy y. Virginia Citizens 

Consumer CounseL Inc .. 425 U.S. 748 (1976). 

In our brief in the Covne Beam case:, we explain why the FDA restrictions are 

constitutional under the currently controlling framework for First Amendment review of 

restrictions on advertising, set out by the Supreme Court in Central Hudson Gas & Elec. 

Com. v. Public Servo Comm'n, 447 U.S. 557 (1980). The Central Hudson analysis asks 

as a threshold question whether the regulated speech is "related to unlawful activity" or is 

misleading. Id. at 564. If so, the speech can be freely regulated by the Government; if 

not, the next issues to be considered are: "whether the asserted governmental interest is 

substantial"; "whether the regulation directly advances the governmental interest asserted"; 

and "whether [the regulation] is not more extensive than is necessary to serve that 

interest." Id. at 566. Our brief in the Coyne Beam case explains that the FDA regulations 

satisfy each of the four parts of the Central Hudson test. What follows is a summary of 

. the arguments that we made . 

. The Prohibited Advertising Is Related to Unlawful Activity 

The Supreme Court has repeatedly said that commercial speech "related to" 

unlawful activity is not entitled to First Amendment protection. See. e.g .. 44 Liguoimart. 
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Inc. v. Rhode Island. 116 S.Ct. 1495, 1505 n.7 (1996); Florida Bar, 515 S.Ct 

at _ ("Under Central Hudson, the government may freely regulate commercial speech that 

concerns unlawful activity, or is misleading."); Central Hudson. 447 U.S. at 563-64. The 

FDA regulations are directed at, and tailored to, restricting the flow of commercial speech 

to minors, a group of persons who may !!Q1legally purchase the product being advertised. 

Recent evidence indicates, however, that tobacco manufacturers have targeted 

advertisements at an underage audience; and in any event, these advertisements are 

perceived by minors as offers or inducements to buy and use tobacco products. Thus, 

such advertising "relates to" and encourages illegal transactions. 

We have not argued that this point, by itself, permits the FDA to ban tobacco 

advertising altogether, because we recognize that such advertising also relates to lawful 

activity: the purchase of tobacco products by adults. The incidental effect of the 

restrictiol).s on advertising to adults does require Central Hudson analysis. It is critical to 

that analysis, however, that the FDA has tailored its regulations in a manner directly 

related to the "unlawful" aspect of tobacco advertising, and whom the advertisers have no 

right to reach. The FDA's restrictions are aimed at the Government's wholly legitimate 

and compelling interest in curbing minors' use of tobacco products, rather than at 

restricting adults' rights to receive information about their consumer choices. 

The Interest in Discouraging Youths from Using Tobacco Products Is Substantial. 

There can be no doubt that the Government has a sufficiently substantial interest in 

discouraging the use of tobacco productS by minors. As the Supreme Court has 
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instructed: 

[i)t is evident beyond the need for elaboration that a State's interest in safeguarding 
the physical and psychological well-being of a minor is compelling. A democratic 
society rests, for its continuance, upon the healthy, well-rounded growth of young 
people into full maturity as citizens. Accordingly, we have sustained legislation 
aimed at protecting the physical and emotional well-being of youth even when the 
laws have operated in the sensitive area of constitutionally protected rights. 

New York v. Ferber, 458 U.S. 747, 756-57 (1982). 

The Interest Is Directly and Materially Advanced by the Regulations. 

The FDA has shown that the challenged regulations advance the Government's 

interest "in a direct and material way." Edenfield v. Fane. 507 U.S. 761, 767 (1993). 

Millions of minors are using tobacco products. Minors not only start using cigarettes and 

smokeless tobacco as children and adolescents, they become addicted as children and 

adolescents. This usage has severe and long-term adverse health consequences for these 

minors when they become adults. And, the FDA has found, based on numerous studies; 

that tobacco advertising is a significant cause of use by minors. Even if there were not 

such an extensive record on this point, the Supreme Court has recognized that, as a matter 

of "common sense" and "reason," promotional advertising and subsequent consumption are 

linked, and that reducing the former will reduce the latter. See 44 Liquormart. 116 S. Ct. 

at 1506 ("the Court [in Central Hudson] recogniied ... that there was an immediate 

connection between advertising and demand") (quoting Central Hudson, 447 U.S. at 569, 

100 S. Ct at 2353). Accord Rubin v. Coors Brewing Co .. 515 U.S ..... _ (1995) ("It is 

assuredly a matter of 'common sense' that a restriction on the advertising of a product 

characteristic will decrease the extent to which consumers select a product on the basis of 
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that trait. "). 

In short, the FDA reasonably concluded that tobacco companies' huge investment 

advertising of tobacco products helps persuade minors to use these products and that 

restrictions on advertising will help to reduce demand in that group, and thereby benefit 

public health. 

The Regulations Are Not More Extensive than Necessary. 

The fmal question Under Central Hudson is whether the regulation is more 

extensive than is nec~ssary to serve that interest." 447 U.S. at 566. This inquiry does not 

amount to a "least restrictive means" test. Instead, the Court's decisions require 

a '''fit' between .the [government's] ends and the means chosen to accomplish those 
ends," a fit that is not necessarily perfect, but reasonable; that represents not 
necessarily the single best disposition but one whose scope is "in proportion to the 
interest servedO"; that employs not necessarily the least restrictive means but ... a 
means narrowly tailored to achieve the desired objective. Within those bounds we 
leave it to governmental decisionmakers to judge what marmer of regulation may 
best be employed. . 

Board of Trustees of the StateUniv. of New York v. Fox, 492 U.S. 469, 480 (1989). 

Accordingly, a commercial speech restriction will fail the narrow-tailoring requirement 

only if it "burden[s] substantially more speech than necessary." Edge Broadcasting. 509 

U.S. at 430. On the other hand, a restriction is more likely to be narrowly tailored if it 

leaves open alternative channels for the communication to appropriate recipients of the 

valuable information contained in the commercial speech. See Florida Bar, 515 U.S. at -. 

The FDA restrictions satisfy this narrow tailoring test. "The First Amendment's 

concern for commerciili speech is based on the informational function of advertising." 
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Central Hudson. 447 U.S. at 563. At its core, advertising serves to "'disseminat[e] ... 

information as to who is ,producing and selling what product, for what reason, and at what 

price.'" 44 Liquormart, 116 S. Ct. at 1505 (principal opinion) (quoting Virginia State 

Board of Pharmacy, 425 U.S. at 765). It is this informational function -- with respect to 

adult recipients -- that the First Amendment's protection of commercial speech is 

"designed to safeguard." Edenfield, 507 U.S. at 766. The FDA regulations have been 

carefully tailored to preserve, rather than impair, this informational function of tobacco 

advertising. The regUlations are not aimed at restricting tobacco manufacturers, 

distributors, or retailers from conveying infonnation about their products to lawful 

purchasers. To the contrary, advertisers remain free to provide relevant commercial 

infonnation to adults -- such as the price of tobacco products, where such products can be 

obtained, what such products contain, and any other fact consumers would want to know 

about tobacco products, such as any asserted brand-specific superiority. 

In crafting its regulations, the FDA identified aspects of tobacco advertising that 

may be particularly influential on children, but do not play a significant role in the most 

critical informational functions of advertising. To the greatest extent practicable, the 

regulations are directed to these youth-influencing aspects without intruding on the ability 

of the tobacco industry to provide adults with relevant factual infonnation about their 

products. For example, the FDA's regulations restrict the use of images and color in 

tobacco advertising. But there is no limit on what kinds of information may be provided 

in this fashion. Moreover, this restriction does not apply to publications whose readership 

is at least 85% adult and includes less than 2 million children. 21 C.F.R 
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§ 897.32(a)(2)(i)-(ii). 

Because the FDA's regulations are not intended to impede the free flow of 

commercial information to lawful purchasers, but instead are designed to preserve that 

flow, they differ fundamentally from the sorts of advertising restrictions that have 

typically been condemned by the Court. In 44 LiguormarL for example, Rhode Island's 

statutes were specifically designed to prevent liquor advertisers from conveying 

information about the price of their products. See 116 S. Ct. at 1501. Likewise, in Coors, 

the Alcohol Administration Act sought to minimize lawful purchasers' knowledge of a 

basic characteristic of beer--its alcohol content--by excluding content information from 

beer labels. See 515 U.S. at . And in Central Hudson itself, the regulatory orders at issue 

prohibited all promotional advertising by electrical utilities. See 447 U.S. at 558-60. In 

each of these cases, the challenged regulation undertook to keep truthful commercial 

information out of the hands of legal purchasers. That is not the case with the FDA 

regulations. 

The plaintiffs in the Coyne Bean! case have argued that the FDA must exhaust all 

alternative, non-speech related means to reduce underage smoking before regulating . . 

cigarette advertising. This view is based on a misreading of the First Amendment and the 

Supreme Court's decision in 44 Liquormart. Unlike the liquor price advertising 

restrictions invalidated in 44 Liguormart. the FDA's speech-related restrictions are targeted 

at preventing advertising to a group of people who cannot legally purchase the product in 

question. That case does not require that we run the risk that more and more children will 

fall prey to this advertising while we experiment with other measures. Moreover, the 
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regulations are being employed as a complement to non-speech restrictions. The 

government bans the sale of tobacco products to minors and is moving to improve the 

effectiveness of the ban. Minors can obtain tobacco products through a variety of means, 

and point-of-sale restrictions by themselves certainly will not reduce demand. There is 

every reason to expect that unfettered tobacco advertising will continue to persuade a 

significant percentage of young people to use tobacco products, thus undermining. the 

effectiveness of the agency's non-speech (access) restrictions. Unlike non-speech 

restrictions, the advertising restrictions directly discourage demand. For that reason, they 

will result in less underage smoking now and fewer tobacco-related deaths in the future. 

For all of the reasons articulated in our Coyne Beam briefs, we believe that the 

FDA's advertising restrictions are constitutional and that they wiil be upheld when they 

are finally considered by the courts. 

C. A Few Words on the Prooosed Settlement 

The proposed tobacco settlement parallels the FDA's regulations in many respects, 

but also contemplates additional restrictions, most significantly: (i) a ban on all use of 

human images and cartoon characters (ii) a ban on all tobacco advertising outdoors; and 

(iii) a ban on all tobacco advertising on the Internet. If enacted, these more extensive 

prohibitions would raise more serious constitutional qu . ons. The Department of Justice 

is continuing to analyze these additional restrictions. 

l..t\ (ll; vt.') 
n. The Civil Liability Provisions of the Tobacco Settlement 
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A. Background 

On September 17th of last year, and again in his State of the Union speech, the 

President made clear his strong desire to work with this Congress in a bipartisan fashion to 

enact national tobacco legislation. For our part, the Justice Department is eager to work 

closely with this. Committee and the Congress to ensure that sound, comprehensive 

legislation is enacted. Smoking and the use of smokeless tobacco have had a devastating 

impact on our society in terms of death and human suffering. This cycle of disease and 

death is renewed each day, as 3,000 children and teenagers begin smoking regularly. The 

President and this Congress are faced with an historic opportunity -- and profound 

responsibility -- to address one of this country's greatest single health problems. We praise 

the hard work and leadership of the President, the states' attorneys general and other public . 

health advocates, whose unwavering efforts have been instrumental in creating this 

opportunity. We offer the following remarks in the hope of facilitating the development 

and passage of comprehensive national legislation regar4ing tobacco products. 

B. Events leading up to the Present Consideration of the Proposed Tobacco 
Settlement 

Working closely over the last several years, State and Federal officials have 

dramatically altered the legal landscape faced by the tobacco industry. For decades, 

individuals harmed by the use of tobacco had little recourse -- those that sued the tobacco 

companies always lost and regulatory agencies took no action to regulate tobacco to prevent 

future harm. This situation began to change in 1994, when the Administration, prompted 

by an epidemiC of tobacco use by teenagers, supported the Food and Drug Administration's 
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(FDA) initiative to conduct an extensive investigation to determine whether nicotine

containing tobacco products are subject to FDA regulation. Based on that investigation, the 

FDA promulgated regulations aimed at reducing youth tobacco use. In April 1997, a 

federal district court in North Carolina affIrmed the FDA's authority to regulate tobacco 

products, but denied FDA's statutory authority to regulate tobacco advertising. (This 

decision is currently on appeal.) 

During the same period, the tobacco industry has been sued in many fora. Since 

1994, forty-two states have sued the major tobacco companies in an effort to recover 

smoking-related health care costs. In addition, many private lawsuits have been filed by 

those who claim to have been injured by smoking. On June 20, 1997, the states and the 

companies reached a tentative settlement to most of these actions, contingent upon 

enactment of appropriate federal legislation. This agreement is embodied in the proposed 

settlement. The industry has already settled lawsuits in three states where trial was 

imminent (Mississippi, Florida, and Texas). Trial in the Minnesota case brought by 

Attorney General Hubert Humphrey, m, began on January 20, 1998, in St. Paul. 

After reviewing the settlement, the President on September 17, 1997 called for 

comprehensive tobacco legislation with a goal of reducing teen smoking by 50 percent 

within seven years. The President stressed five key elements that must be at the heart of 

any national tobacco legislation; 

1. a comprehensive plan to reduce teen smoking, including a 

combination of penalties and price increases that raise cigarette 

prices by up to $1.50 per pack over the next 10 years as 
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necessaxy to meet youth smoking targets; 

2. express reaffirmation that the FDA has full authority to 

regulate tobacco products; 

3. changes in the way the tobacco industry does business. 

especially in the area of advertising directed at children; 

4. progress toward other critical public health goals, such as the 

expansion of smoking cessation and prevention programs and 

the reduction of secondhand smoke; and 

5. protection for tobacco farmers and their communities. 

During his State of the Union address last week. the President again forcefully emphasized 

that his top priority is the reduction of underage smoking. Of the three thousand young 

people who begin smoking each day in America, one thousand will die prematurely from 

tobacco-related diseases. Reducing teen smoking is the most important step that Congress 

and the Administration can take now towards protecting the Nation's health in the next 

century and minimizing future health care costs. 

C. The Civil Liability Provisions 

1. A Summary of the Provisions 

The civil liability provisions of the Settlement contemplate federal legislation that 

would work major changes in the current tort liability regime. Broadly speaking, such 

federal legislation would provide an annual cap on the industry's potential liability in civil 

actions. eliminate punitive damages for past industry misconduct, and impose various 

procedural restrictions on parties who would sue tobacco companies for smOking-related 
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injuries. I will address the specific provisions individually in a moment, but fIrst I want to 

identify general principles we believe should govern their consideration. 

2. Guiding Principles When Analyzing the Civil Liability Provisions 

Our civil justice system exists to provige means of redress for individuals who are 

~ed by the conduct of others and to deter such harmful conduct in the t\JtUre. These are 

very important goals, and their achievement is fundamental to any just society. Although 

the existing tort system is certainly not perfect or the only way to achieve these goals, it 

has as a general matter served them well. For that reason, the structure of the ton system 

should not be modified except for important reasons. Nor should tobacco companies 

become special favorites of the law. 

Nonetheless, the tort system has not been an effective means of compensating 

injured smokers to date. Although some states have recently achieved large settlements 

with the tobacco companies, the victims of tobacco-related diseases, to date, have received 

virtually nothing in the form of compensation through the ton system. Nor has that system 

until now deterred industry misconduct, such as marketing cigarettes to minors. Certainly,

recent revelations about the industry'S conduct could change the situation. Litigation alone, 

however, is unlikely to reduce youth smoking; only comprehensive legislation addressing 

price, access, marketing, and other industry practices will be enough to achieve this 

objective . 

. For this reason, the Admjnjstration believes that comprehensive legislation that 

advances the President's five goals is essential to the public health and the future of our 

children. With respect to changes in the civil liability system in such comprehensive 
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legislation, the Administration wants to make sure that its position ill very clear: 

~ ... ..... J t ... ') \.it, =", /' 4f ""L-.o t..\ilL..U-
1) ,. '/he Administration would JmteI{ prefer/comprehensive legislati9a that 

. ........., u"""" \-.. c-. \A 0. \; I.A h.. . 
achieves the President's goals without HHIkiftg lIfty ehaftgeJ is. 1;Qe 6 .... 41 

2) 

w.. \.0. \.< tvt. Tto."-'f -h.l_ c.c:.w..'\ .......... €h J L.-..1.1.......... le ... "'- t~<.i...{) 
:Liaailw}-Cystem. 'AM: ,~df!,ji'isb:ati6ft 6ees Bet SYoppeR QSaagQ£ ts 1:l:le eMI 
1 .... k\;...-., ......... l. -n.......~ n...... f" ............... ""U>'i\...... h.TTI..""--t . 
liabj1jty syitOm with r:e~ I;a tBBlleee-m the absaaetr. \.,.. ........ l.... i\...,.... 
wv ""'-\ I..J. C\.M.c..I. • 

'IlIc-AAmiRiEe:aR9a will-:aot supprm aQ3' legiclaeo9a sempl'elieRsi:','e 9r ] 

otlleP¥ise thftt giver: full irnmHBity te--th8 tobacr;o cgrnpanjp..s.;.y 

"'~) Nevertheless, as the Admjnjstration has consistently stated, if there is 

agreement on a comprehensive bill that advances the public health by 

fulf"llling the President's five principles - reducing youth smoking by 

substantially raising the price of cigarettes and imposing tough penalties on 

the industry; expressly confirming the full authority of the FDA; changing 

the way the industry does business; achieving other public health goals; and 

protecting tobacco fanners -- then reasonable provisions modifying the civil 
f 

liability of the tobacco industry would not be a dealbreaker. 

~ IfpossjbJe,...1he...Admjpjslmt-i.l!ft noma like to see the congress CUnsidel" 

~i£fi.I~~r.>P..:-II-IIli:l'i. \llllal1~taa.~t "t<iU make more achievable the recovery of 

opriate compensation for deserving iIUured parties than historically has 

en the case and c?;;inforce the legislation's other, comprehensive 

safeguards against industry misconduct. 'Rie teeseel! settlemcut wocdd 

establish'3 pOOl of mopey avajlable to compeDiate iXlj'J t=ed. smakef5; ']lithettt 
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detracting from the achievement of the fi.ve critical objectives of this 

legislation, we should think creatively about how to make it possible for such 

injured parties to recover compensation, without incurring enormous legal 

fees or engaging in years of litigation. 

The settlement agreement as currently formulated is unacceptable in 5 ~ 

example, the industry payments thatji~iII1'femplates will not 

,!..b'''''~'' the targeted reductions in youth 

smoking, and the settlC!Jlllllllldoes not ccOBfi(!n the FDA's full regulatory 

tobacco products. The Adrilinistrati 

gisiation that does not correct these deficiencies. 

6) Any flnal settlement should create powerful incentives for tobacco 

manufacturers, to fully and publicly disclose all appropriate documents. For 

exJIlIlple, Congress should consider limiting any changes to the civil liability 

system to information that was fully disclosed by the tobacco industry to the 

Congress and the public. 

7) Any changes to the civil justice system must be constitutionally sound. 

With these principles in mind, let me now tum to the provisions of the proposed 

,settlement. 

3. A Description of the Civil LiabilitY Provisions and Some Ouestions 
Raised 

The proposed settlement leaves open many questipns. No definite terms establish 
! 

who or what will be paid or for how long. The settlement is more of a template for 
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conslructing a legislative solution than a ttaditional out-of-court settlement of the state 

lawsuits and the numerous individual and class action lawsuits. Nonetheless. some initial 

observations are possible. 

There are four broad areas in which the proposed s~ement would affect the civil 

liability system. 

a. Resolution of Pending Litigation 

The settlement contemplates that much of the pending litigation would be settled, 

including the present states attorneys general actions. It appears. that the settlement also 

contemplates that future litigation of those kinds would be prohibited by federal law . 

Pending addiction/dependence claims by injured 'smokers also apparently would be settled. 

b. Limits on Annual Liabilitv 

The settlement contemplates federal legislation that would impose limits on the 

annual aggregate and individual damage payments for which the participating tobacco 

. manufacturers could be liable. An "annual aggregate cap" for the payment of judgments 

and settlements would begin at $2 billion in the fIrst year and increase to $5 billion in the 

ninth year and thereafter. If total judgments and settlements for a given year exceeded the 

annual aggregate cap. the excess would be rolled over for payment in future years. 

Payments would be limited to $1 million per judgment per year unless every other judgment 

and settlement could first be satisfied in that year without exceeding the annnal cap. Unpaid 

individual judgments in excess of the individual cap would be rolled forward. without 

interest. for payment in future years. 

If Congress wishes to consider annnal caps. a variety of approaches could be 
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discussed. Limits could be established on the amount paid to each claimant or could be 

imposed only on future claims, or only on past ones. Within the context of the settlement . 

as a whole, we should explore whether liability caps can be part of a creative scheme that 

also furthers the goals discussed earlier. 

One critical issue, of course, is whether annual caps or other mechanisms would. 

afford sufficient funds to meet the needs of victims or whether they should be raised. It 

may be valuable for Congress to ask that the tobacco manufacturers share their calculations 

and research concerning the likely dollar requirements of those injured by tobacco products. 

c. Limits on Punitive Damages 

Under the settlement. all punitive damages claims would be extinguished with 

respect to conduct taking place prior to the effective date of the bill enacting the settlement. 

Punitive damages could be awarded with respect to conduct taking place after passage of 

the legislation. 

The purpose of punitive damages is to deter and punish. Congress is being asked to 

remove this tool with respect to the tobacco manufacturers' past conduct. At the same 

time, however, Congress is considering legislative provisions that will serve similar 

purposes. In considering punitive damages provisions, Congress should consider the 

overall legislative package and the framework it establishes for deterring future wrongdoing' 

I4J 021 

and serving the public interest. Congress could consider whether separate punitive damages 

limitations are needed if annual caps govern manufacturers' total liability. Moreover.,' ~ C"",,-\ vt. \J 

...... ,\.u, h t_"'~io' .,."""\rt~\ __ ,. ......... i\\.... J.o.~l, II""" . 
Cengress could consider alternatives such .as capping punitive damages or -- perhaps most 

interestingly -- retaining punitive damages with respect to claims based on facts not 
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disclosed by the tobacco manufacturers to Congress and the public. Finally, with respect to 

any of these proposals, Congress will have to look carefully at the constitutionality of the 

proposed legislation. 

d. Procedural Restrictions 

The settlement apparently contemplates federal legislation that would abolish class 

actions and other forms of multi-case tobacco litigation without the defendants' consent. 

Litigation brought by third party plaintiffs, such as pension funds and health insurers, 

would be prohibited entirely unless the litigation was based on the subrogation of a single 

individual's personal injury claim. Third-party payor claims that were pending on June 9, 

1997, would be allowed under a grandfather clause. , 

It has been difflCult to bring class actions for tobacco-related injUries in federal 

courts, and many state courts have denied class certification. Some state courts have 

granted class certification to claimants against the tobacco manufacturers, however, and 

other joinder mechanisms that would be affected by the proposal can significantly reduce 

individual litigants ' costs of suit. Restrictions on such joinder mechanisms could make it 

more difficult for some plaintiffs to pursue their claims in court. As with punitive 

damages, congress should consider for special procedural restrictions if it enacts 

annual caps on industry liability. oreover, such restrictions raise novel federalism issues. 

should consider carefully the legal and practical 

""~ ......... "tyt.. 'tvw w ~vt/."" +It ... ,-
consequences of such pr isions, !HII~_IiQc-=i!t'1_¥t_\IitIz:tI~=:I==atJj~ieil~~!I4tI _ 

_ ~aHi!lHl~b.at...mlf/.OYi injured tobacco users~e to justice. 
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D. Conclusion 

The Department of Justice strongly supports comprehensive tobacco legislation. 

Crafting legislation that significantly reduces teenage tobacco use and meets the other goals 

the President has announced is an enormous, yet vitally important, challenge. We would be 

happy to join with this Committee in a dialogue to find the best possible solution. 

Thank you for giving me this opportunity to furnish the views of the Department of 

Justice regarding this legiSlation. I will be pleased to answer any questions you may have. 
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STATEMENTS BY THE PRESIDENT AND ADMINISTRATION 
INDICATING LEGISLATIVE PROTECTION FROM LIABILITY IS NOT A 

TOBACCO DEAL-BREAKER 

1. Press Briefing by Press Secretary Mike McCurry, June 20, 1997 

Mike McCurry: Well, the limitation on punitive damages for past misconduct is not 
necessarily a deal-breaker for us. We understand that the attorneys general extracted 
substantial concessions from the tobacco companies for this limitaton and we'll evaluate 
whether the agreement as a whole advances the nation's public health interests. But on 
that specific limit, that's not necessarily a deal-breaker. 

2. President's Remarks on Settlement Review, September 17, 1997 

Q .... Are you willing to agree to immunity from future liability? 

The President: Well, I don't think they've asked for future liability. I think they've 
asked for immunity from liability for past suits. And the question there would be, 
what are they willing to agree to. They need to come and meet with us. We need to 
discuss it, and we need to see whether we can embody these five principles. These are 
the things I'm interested in. To me, I'll say again, this is not primarily about money .... 

3. Press Briefing by Secretary Shalala and Bruce Reed, September 17, 1997 

Q. I don't think the President said anything this morning about liability protections for 
the industry, and so, where do you stand on that? And if you don't intend to support that, 
do you think you could get a comprehensive bill through Congress without --.... 

Reed: . Yes. I think what he said was tbat we were willing to look at caps on liability, 
but we want to make sure that Congress enacts legislation that fulfills the five 
principles that we laid out in the plan this morning. 

Q. Concerning the liability protections, the deal provided for banning future class 
actions and state attorney general suits, caps on annual liability, punitive damage, 
eliminating that. Which of those, or all of those are you willing to go along with if all 
the guidelines that the President set down this morning are met? 

Reed: Well, I tbink, as I said earlier, we would condition accepting any limits on 
liability on getting the rest of what we're after. We had some concerns about certain 
aspects of the liability scheme in the settlement. For example, it put a cap on future 
punitive damages, damages for future misconduct -- which we think is a mistake. But 
we'd have to look at the whole package. 

4. The New York Times, "Aide to Clinton Sees Flexibility on Tobacco", page A16, 



September 22, 1997 
"Mr. Reed said on Fox News today that the Administration would not try to change the 
liability protections in the national tobacco settlement reached on June 20 as long as there 
were real moves to reduce the number of underage smokers. 

'We've always said that some form of caps on liabili~ is not a deal-killer for us, but 
we would condition that on getting the kind of comprehensive plan to reduce 
smoking that we're asking for,' Mr. Reed said." 

5. Testimony by Secretary Shalala before Senator Jeffords (R-VT), September 25, 
1997 (from FDCH political transcripts) 

Jeffords: One of the areas that the June tobacco settlement that was not discussed in the 
President's announcement was the civil liability provisions. Should we view the 
President's silence on this issue [sic 1 endorsing these provisions? 

Shalala: Actually, Mr. Chairman, when the President was asked that question he 
said that ifthe core principles that he has laid out are taken care [of] as part of the 
legislation, then he would be willing to discuss the civil liability issue but not until he 
sees legislation that really is comprehensive, that deals with the farmers, that deals with 
the FDA jurisdiction. We want to make sure that the core of the legislation is focused on 
reducing smoking by young people. 

6. National Journal's CongressDaily, January 16, 1998 

Mike McCurry: "The caps on liability, as we have said in the past, are not necessarily 
a deal breaker." 

7. Los Angeles Times, "Proposed Tobacco Settlement Isn't Setting Congress on Fire," 
p.A5, January 29, 1998 

Elena Kagan: "Limits on liability are not necessarily a deal-breaker for us." 

8. U.S. Newswire, Press Briefmg by Mike McCurry, January 30,1998 

Mike McCurry: "Now, the issue is one of caps on liability. We have never said that 
caps on liability were absolutely central to any legislation; in fact, as you recall, the 
President did not even address that in the principles that he outlined last August about the 
legislation that would be required to implement the settlement. We've said it's not a 
deal-breaker by any means, but it certainly is not one of the fundamental elements 
that the President believes has to be in there." 
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